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INTRODUCTION. 



In presenting this work to the profession, the object of the compiler has been to 
lessen the difficulty expeiienced in the preparation and trial of causes, from a want of 
knowledge of our code of civil practice, by attorneys assembled here from the various 
States of the Union. This difficulty induced him to collect such precedents as our 
Courts had established, and such others as would prove useful in the application of 
the code. 

Authorities are added, which have emanated from the Fourth, Sixth, and Twelfth 
Judicial District Courts, and the Superior Court of the City of San Francisco, which 
will elucidate points of practice, not yet settled on appeal by the Supreme Court. 

By lejtter addressed to each of the District Judges in the State, they were respectfully 
requested to furnish such decisions upon practice as they had made, which were* not 
yet adjudicated upon in the Supreme Court, and such as have been received have been 
given in the following pages. 

A copious index will be found, refering to each section, under the head of any prin- 
cipal word or phrase therein. 

An Appendix containing a digest of decisions on ** Homestead,^* and ** Mining and 
Water Courses,^* in this State, and the Rules of the Supreme Court, has been added, as 
useful to the profession. 

The amendments of 1855 are incorporated in the body of the Act. In the references 
to the decisions of the Supreme Court since 1854, the compiler has used the pamphlet 
edition of the Sacramento Union, which must Excuse any incorrectness that otherwise 
might have been avoided. 

HENRY J. LABATT, 

101 Merchant StrMt. 
Si.N Francisco, April, 1856. 



EXPLANATIONS. 



f Denotes the sections amended in 1858. 
t " " " " "■ 1854. 

T " " " " " 1855. 



ERRATA. 



N. B. A list of errors occnring in this edition, is appended, trusting that those who 
use this work will correct by it, and avoid inconyenience. 

Page 17, 11th line, for "1 i>e»iio," read "1 Barb. Ch. Pr." 
" 18, 42d " " ''ke does;' read ''he does not:' 
" 20,15th " " "Ai»,"read "i^«.'* 

" 25, 69th *» " ''McNcdly vs. Nott;' read ''McNally vs. A'ort." 
" 88, 20th " " "to," read "6y." 
** 77, 8d " " "6on(i," read "/a/Mi." 
" 106, 22d " " ''Tuolumne;' read " Jarvisy 
" xxviii. Mandate, 13th line, for "seeded;' read "sent:' 



AN ACT 



TO REGULATE PROCEEDINGS IN CIVIL CASES IN THE 
COURTS OF JUSTICE OF THIS STATE. 



REVISED ERRATA. 



Page 6, line 20, insei-t good before contideration, 

32, line 28, omit of either and insert it after ahode^ in line 29. 

34, line 10, for different^ read sufficient. 

34, line 26, for granted^ read gttarded, 

46, line 16, for defendant, read plaintiff. 

68, line 3, for without read with. 

69, line 86, insert sold before separately. 
7*^, line 2, for wictdtivated read cultivated. 

93, line 7, insert or refusing before granting. ' 

99, line 9, for 358 read 352. 

106, line 22, for Tuolttmne, read Fountain. 

127, line 10, for pay, read obey. 

164, line 8, for the property, read his property. 

168, line 12, for inscription, read s-ubscription. 
1, (Appendix,) line 17, for does not apply, read does apply. 

N. B. Sec. 630. The law reads Section 11, and refers properly to Sec. 627. 



tiff, and the adverse party as the defendant. 

A person named as defendant and not serred with process, is not a party to the 
action. — Robinson ts. Frost, 14 Barb. 686. 

3. When a question of fact not put in issue by the pleadings, is to be 
tried by a jury, an order for the trial may be made, stating distinctly 
and plainly the question of fact to be tried; and such order shall h% the 
only authority necessary for a trial. 



6 FORMS AND PARTIES* 

4 1 IT- Every axition shall be prosecuted in the name of the real party 
in interest, except as otherwise provided in this Act ; but in suits brought 
by the assignee of an account, unliquidated demand, or thing in action not 
arising out of contract, assigned subsequently to the first day of July, 1854, 
the assignor shall not be a witness on behalf of the plaintiff. 

The assignee of an unliquidated account must sue for his own use in the name of the 
assignor. — Hackett vs. Carpentier, 4th Dist. Court. 

No formality is necessary to eflfect the transfer of a chose in action. Any transaction 
between the contracting parties, which indicates their intention to pass the beneficial 
interest in the instrument from one to the other, is sufficient for that purpose ; a debt 
or clsdm may be assigned by parol as well as by writing. — 2 Sto. £q. 811. Heathy^, 
Hull, 4 Taunt. 326. Slaughter vs. FausL 5 Blackf. 380. Montgomery vs. Billingham, 
3 Sme & M. 647. HastingB vs. McKinley, 1 Smith 273. dark vs. Dotoning, ib. 
406. James vs. Chalmers^ 5 Sand. 52. 

The assignor cannot be a witness for the assignee. — Griffin vs. Ahop^ 4 Cal. 406. 

5. In the case of an assignment of a thing in action, the action by the 
assignee shall be without prejudice to any set-off ^JT'otTier defense, existing 
at the time of, or before notice of the assignment ;*-J)ut this section shall 
not apply to a negotiable promissory not^;.orJ)ill of exchange, transferred 
in good faith, and upcto consideration- b^folf^*due. 

The admissions or declarations of ^•alsignor of a chose in action, made while he is 
the holder and before assignment, ave*evkfenice against his assignee, and all claiming 
under him.— 2 Phill. Ev. (C. & Ek Ea.).ltt6te 446, pp. 387, 644, 663. Brown vs. Ma- 
grawy 12 Sme. & M. 267. ^^mnd^ulf Bank, vs. Wood, ib. 482. 

The assignee of a cajise'^oTaotron, assigned after action brought, is liable to the de- 
fendant for costs, if he*(the'a3Mgnee ) proceed in the action after the assignment, (Cow. 
17) ; and in sucji ap^a^eli^ takes the demand cum onere, and is liable for the costs ' 
which had aQcru^ \)6fore, as well as those which arise after the assignment. — Miller vs. 
Franklin fl^O^f^ha. 630 

• 

6 J. An Executor or Administrator, or Trustee of an express trust, or 

a person expressly authorized by statute, may sue without joining with 

him the person or persons for whose benefit the action is prosecuted. A 

Trustee of an express trust within the meaning of this Section, shall be 

construed to include a person with whom, or in whose name, a contract is 

made for the benefit of another. 

Mercantile factors, or agents doing business for others but in their own names, are 
trustees of an express trust. — Grinnell vs. Schmidt, 3 C. R. 19. 2 Sand. 706. 

Also, an auctioneer Bogart vs. G* Regan, 1 Smith 690. Minium vs. Main, S Seld. 220. 

Bonds taken in the name of the people of the state, for the benefit of others, should 
be prosecuted in the name of the people, and not in the name of the party In interest. — 
Bo8. vs. Seaman, 2 C. R. 1. 

7. When a married woman is a party her husband shall be joined 
with her ; except that, 

1st. When the action ooneems her separate property she may sue 
alone ; 
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2d. When the action is between herself and her husband she may sue 
and be sued alone. ^ 

Igt. Sustained, as referring to property in the Statute denoted separate property ; 
does not refer to rents accruing &c. — Snyder vs. Webh^ 8 Cal., 83. 

When a married woman sues without her next friend, the objection may be taken at 
any stage of the suit. — Coit vs. Coit^ 2 Code Rep., 94; Willu vs. Underhill^ 6 Pr. R., 
896 ; but the Court may in its discretion, and upon terms, allow an appointment ntme 
pro tune. 

2d. This provision must be construed beneficially. — Kaskaw^^. Kashaw^ 8 Cal., 812. 

In an action to recover real property when the wife is the owner of the fee and the 
husband tenant by the courtesy initiate, the husband and wife may and should join in 
the action. — Ingraham vs. Baldwin^ 12 Barb., 9. 

In an action to foreclose a mortgage executed by husband and wife on the lands of 
the wife, both should be sued. — Oonde vs. Shepheard^ 4 Pr. R., 76 ; Conde vs. NeUon^ 
2 Code Rep., 58. 

8. If a husband and wife be sued together the wife may defenAfor her 
own right. 

9. When an infaiit is a party he shall appear by guardian, who m^.y 

be appointed by the Court in which the action is prosecuted^ or by % 

Judge thereof, or a County Judge, 

The taking judgment against an in&nt as for want of an answer without appointing a 
euardian ad litem is an irregularity, and the plaintiff's want of knowledge that the de- 
fendant is a minor will not serve to make the judgment regular. The judgment SQ 
taken will be set aside on motion and without imposing terms. — Kellogg vs. Kloeky 2 
Code Rep., 27. 

10. The guardian shall be appointed as follows : 

1st. When the infant is plaintiff, upon the application of the infant, if 
he be of the age of fourteen years ; or if under that age, upon ^application 
of a relative or friend of the infant ; 

2d. When the infant is defendant, upon the application of the infant, if 

he be of the age of fourteen yeafs, and apply within ten days after the sey* 

vice of the summons ; if he be under the age of fourteen, and neglect #9 

to apply, theai upon the application of any other party to the action, QV of 

a relative or friend to the infant. 

Where the infant is pluintiff he must have a guardian appointed before the ac^on is 
commenced. — Hill vs. Thatcher^ 2 Code Rep., 3. 

11. A father, or, in case of his death or desertion of his family, the 
mother may maintain an action for the injury or deHth of a child ; and a 
guardian for the injury or death of his ward. 

12. All persons having an intere^ in the subjecf of the action, and 
in obtaining the relief demanded, may bp joined as plaintiffs, except when 
otherwise provided in this Act. 

Different persons owning separate tenements, a^ected by a nuisance, may join In 
ii\junction to restndn the contanoance of it. — Peek vs. Elder, 8 Sand, 126. 



8 FOBMS AND FABTIES. 

13. Any person may be made a defendant who bas, or claims, an 
interest in the controversy, adverse to tbe plaintiff, or wbo is a necessary 
party to a complete determination or settlement of tbe question involved 
tberein. 

When Beveral defendants are sued on a joint liability, there can only be a joint recov* 
ery and judgment ; and no judgment can be entered by plaintiff, until all the defendants 
served have had the full time to answer. — Jacques vs. Greentcood^ 1 Abbott, 230. 

An appeal does not lie from an order making a new party defendant. — Beek vs. San 
Francisco, 4 Cal., 3*75. 

The plaintiff in ejectment may sue one or more defendants, and they may answer sep- 
arately, or demand separate verdicts. — Wituins vs. Christy, 4 Cal., 70. 

Parties may be made defendants when their rights are separate and distinct, and 
where plaintiff claims under one general right, but they cannot be made plaintiffs. 
— Brannan vs. Mesick, 6th District Court. 

14. fOf the parties to tbe action, those wbo are united in interest shall 

be joined as plaintiffs, or defendants ; but if tbe consent of any one wbo 

should have been joined as plaintiff cannot be obtained, be may be made 

a defendant, tbe reason thereof being stated in the complaint; and when 

tbe question is one of a common or general interest, of many persons, or 

when the parties are numerous, and it is impracticable to bring them all 

before the court, one or more may sue or defend for the benefit of all. 

Bouton vs. Oity of Brooklyn, 16 Barb., 376 ; Von Schmidt vs. Huntington, 1 Cal., 
55. 

15. Persons severally liable upon tbe same obligation or instrument, in- 
cluding tbe parties to bills of exchange and promissory notes, and sureties 
on tbe same or separate instruments, may all or any of them be included 
in the same action, at tbe option of the plaintiff. 

16. An action shall not abate by tbe death, or other disability of a 
party ; or by tbe transfer of any interestltherein, if the cause of action 
survive or continue. In case of tbe death or disability of a party, tbe 
court on motion may allow tbe action to be continued by op against bis 
representative or sucessor in interest. In case of any other transfer of in- 
terest, tbe action may be continued in tbe name of tbe original party ; or 
tbe court may allow tbe person to whom tbe transfer is made to be sub- 
stituted in tbe action. 

A suit abates by sentence to State's Prison. — O'Brien vs. Hagan, 1 Duer, 664. 

Leave of the court to continue an action under this section is equally necessary, 
whether the continuance is sought before or after the expiration of the year. — John^m 
vs. Wiaiams, 2 Abbott. 229. 

17. The court may determine any controversy between parties before 
it, when it can be done without prejudice to the rights of others, or by 
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saving their rights ; but when a complete determination of the controversy 

cannot be had without the presence of other parties, the court shall ord^r 

them to be brought in. 

A Court of Equity will not permit litigation by piece-meal. The whole subject mat- 
ter and all the parties should be before it, and their respective claims detennined once 
and forever. — Wilson vs. Lassen^ 6 Cal., 14. 



TITLE II. 

OP THE PLACE OP TRIAL OP CIVIL ACTIONS. 

18. Actions for the following causes shall be tried in the county in 
which the subject of action or some part thereof, is situated, subject to the 
power of the court to change the place of trial, as provided in this act : 

1st. For the recovery of real property, or of an estate, or interest 
therein, or for the determination, in any form, of such right or interest, 
and for injuries to real property : 

2d. For the partition of real property : 

3d. For the foreclosure of a mortgage of real property. 
Vallejo vs. RandaU, 6 Cal., 82. 

19. Actions for the following causes shall be tried in the county where 
the cause, or some part thereof, arose, subject to the like power of the 
court to change the place of laial: 

1st. For the recovery of a penalty or forfeiture imposed by statute ; 
except, that when it is imposed for an offence committed on a lake, river, or 
other stream of water situated in two or more counties, the action maybe 
brought in any county bordering on such lake, river, or stream, and oppo- 
site to the place where the offence was committed : 

2d. Against a public officer or person especially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person 
who, by his command, or in his aid, does anything touching the duties of 
such officer. 

An action by the people and prosecuted by the Attorney General is within the second 
subdivision of this section. — Tlie People vs. Hayes^ ^ Pr. R., 248. 

It is upon the trial, that the objection must be raised, and the omis^on of the de- 
fendant to raise it then must be regarded as a. waiver by which he is concluded. — How- 
land vs. Willetts, 6 Sand., 219. 

20. In all other cases, the action shall be tried in the county in which 
the parties, or some of them, reside at the commencement of the action ; 

c 
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or if none of the parties reside in the State, the same may be tried ii^ any 
county which the plaintiff may designate in his complaint ; subject, how- 
ever, to the power of the court to change the place of trial, as provided in 
this act. 

In an action of the nature of a quo warranto, the place of trial may properly be laid 
in any county of the SteAe,—Pe<fple vs. Cook^ 6 Pr. R., 448. 

21. The court may, on motion, change the place of trial in the fol- 
lowing cases : — 

1st. When the county designated in the complaint is not the proper 
county. 

2d. When there is reason to believe that an impartial trial cannot be 
had therein. 

dd. When the convenience of witnesses and the ends of justice will 
be promoted by the change. 

4th. When from any cause the judge is disqualified from acting in the 
action. 

Ist Six months after answer filed, is too late to raise objeetions as to venue in the 
county. — Toombs vs. Randall, 8 GaL 438. 

The demand for change of venue after an answer, may be disregarded. — MUliffhan 
vs. Brophy, 2 Code R. 118. 

The demand may be made umultaneously with the service of an answer. — Main vs. 
Remten, S Ck)de R. 188. 

In general, all the defendants should unite in making the motion. — SaHly vs. Hut- 
toti, 6 Wend. 608. Zegg vs. J)or8heim, 19 Wend. 700. 

2d. The granting of a change of venue is discretionary with the court below, subject 
to review only in cases of gross abuse. — Sloan vs. Smith, 8 Gal. 410. CommUky vs. 
White, 6 Oal 15. 

The affidavits should state sufficient &ct8 to draw from the court its own inference as 
to the hnpartial iiAaX.— Sloan vs. Smith, 8 Gal. 410; 

It was not error for the court to proceed with the trial, after notice of appeal from its 
decision, refusing a change of venue. — Hubbard vs. Chipman, 6 GaL Jan. T. 



TITLE III. 

OF THE MANNER OF COMMENdNG CIVIL ACTIONS. 

For smts against a county, service of process, &c., see Acts 1864, p. 194 ; contra, 
Hunsdeker vs. Borden^ 6 Gal. July Term, p. 62. 

22 %. Civil actions in the District courts, Superior court of the Oily of 
San Francisco, and the Couhtj courts, shall be commenced bj the filing 
of a complaint with the clerk of the court in which the action is brought. 
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and the issuance of a summons thereon. Provided that after the filing of 
the complaint, a defendant in the action may appear, answer and demur, 
whether the summons has been issued or not, and such appearance, answer 
or demurrer, shall be deeihed a waiver of summons. 

Where a suinmoiu) was issued and served in the morning, by which the defendants 
were cited to appear and answer the complaint in the comi; of First Instance, at 10 
o'clock, and judgment was rendered against them at 9 oVlock on the morning of the 
same day : held, that the judgment was irregular, and should be reversed, notwithstand- 
ing the court offered them permission to come in at a subsequent day, and make their 
d^ense. — Parker vs. Shephard^ et al.y 1 Cal 181. 

Lodging the summons with the sheriff, with intent that it should be served, is suffi- 
cient.— ^rcgrory vs. Wiener^ 1 Code Rep. N. S. 210. 

23. The clerk shall endorse on the complaint, the day, month, and 
year the same is filed ; and at any time after the filing, the plaintifiT may 
have a summons issued. The summons shaU be signed by the clerk, and 
directed to the defendant, and be issued under the seal of the court 

24 {. The summons shall state the parties to the action, the court in 
which it is brought, the county in which the complaint is filed, and require 
the defendant to appear and answer the complaint within the time men- 
tioned in the next section, after the service of summons, exclusive of the 
day of service, or that judgment by default will be taken against him, ac- 
cording to the prayer of the complaint, briefly stating the sum or other 
relief demanded in the complaint. 

If the summons be radically defective, it will not support a judgment by de&ult. — 
77ie State YS. Woodlief, 2 Cal. 241. 

25. The time in which the summons shall require the defendant to 
answer the complaint, shall be as follows : * 

1st. If the defendant is served within the county in which the action is 
brought, ten days. • 

2d. If the defendant is served out of the county, but in the district in 
which the action is brought, twenty days. 

3d. In all other cases, forty days. 

8d. A judgment will be reversed on appeal rendered before the lime of service has 
expired. — Burt vs. Serantom^ 1 Oal. 416. 

26. There shall also be inserted in the summons a notice, in substance 
as follow^s : 

1st. In an action arising on contract for the recovery only of money or 
damages, that the plaintifiT wiU take judgment for a sum specified therein, 
if the defendant fail to answer the complaint. 
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2d. In other actions, that if the defendant fail to answer the complaint 

the plaintiff will apply to the court for the relief demanded therein. 

A mistake in the form of a summons is waived by the unconditional appearance of 
the defendant. — Dix vs. Falrnery 3 Code Rep. 214. 5 Pr. R. 233. 

27. In an action affecting the title to real property, the plaintiff at the 
time of filing the complaint, or at any time afterwards, may file with the 
Recorder of the county in which the property is situated, a notice of the 
pendency of the action, containing the names of the parties, the object of 
the action, and a description of the property in that county affected there- 
by. From the time of filing only, shall the pendency of the action be 
constructive notice to a purchaser or incumbrancer of the property affected 
thereby. 

28 } f . The summons shall be served by the Sheriff of the county 
where the defendant is found, or by his deputy, or by a person specially 
appointed by him, or appointed by a judge of the court in which the action 
is brought, or by any white male citizen over twenty-one years of 
age, who is competent to be a witness on the trial of the action, except 
as hereinafter provided ; a copy of the complaint, certified by the Clerk, 
shall be served with the summons. When the summons shall be served 
by the Sheriff or his deputy, it shall be returned with the certificate or 
affidavit of the officer, of its service, and of the service of the copy of the 
complaint, to the office of the Clerk, from which the summons issued. 
When the summons is served by any other person as before provided, it 
shall be returned to the office of the Clerk from which it issued, with the 
affidavit of such person of its service, and of the service of a copy of the 
complaint. If there be more than one defendant to the action, and such 
defendants reside within three miles of the County Clerk's office, a copy of 
the complaint need be served only on one of the defendants. 

The date of the return of the sherift' is sufficient, if defendant's attorney accepts ser- 
vice of the summons, and attached no date thereto. — Crane vs. Brannan, 3 Cal. 192. 

The return of a sheriflF or other person, of the service of simimons, is not conclusive 
against a defendant. — Van Jiensaalaer vs. Chadwicky 1 Pr. R. 297. 

29. The summons shall be served by delivering a copy thereof, at- 
tached to the certified copy of the complaint, as follows: 

1st. If the suit be against a corporation, to the President or other head 
of the corporation. Secretary, Cashier, or managing Agent thereof. 

2d. K against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother, or guardian ; or if there be 
none within the State, then to any person having the care and control of 
such minor, or with whom he resides, or in whose service he is employed. 
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3d. If against a person judicially declared to be of unsound mind, or 
incapable of conducting his own affairs, and for whom a guardian has 
been appointed, to such guardian. 

4th. In all other cases, to the defendant personally. 

Service of a summons upon an elector on an election day, is a void service. — Meekt 
vs. Npxon, 1 Abbott, 280 ; Hastings vs. Farmer, 4 Corns, 296. 

Service of summons on Sunday would be a void service. — Meld vs. Park, 20 Johns' 
R., 140. 

30. When the person on whom the service is to be made, resides out of 
the State, or has departed from the State ; or cannot, after due diligence, be 
found within the State ; or conceals himself to avoid the service of sum- 
mons, and the fact shall appear by affidavit to the satisfaction of the court, 
or a Judge thereof, or a County Judge, and it shall in like manner appear, 
that a cause of action exists against the defendant in respect to whom the 
service is to be made, or that he is a necessary or proper party to the ac- 
tion, such court or Judge may grant an order that the service be made by 
the publication of the summons. 

31. The order shall direct the publication to be made in a newspaper to 
be designated as most likely to give notice to the person to be served, and 
for such length of time as may be deemed reasonable, at least once a weet : 
Provided, that publication against a defendant residing out of the State, 
or absent therefrom, shall not be less than three months. In case of pub- 
lication where the residence of a non-resident or absent defendant is known, 
the court or Judge shall also direct a copy of the summons and complaint to be 
forthwith deposited in the post-office, directed to the person to be served, 
at his place of residence. When publication is ordered, personal §ervice 
of a copy of the summons and complaint, out of the State, shall be equiva- 
lent to publication and deposit in the post-office. In either case, the service 
of the summons shall be deemed complete at the expiration of the time 
prescribed by the order for publication. In actions upon contracts for the 
direct payment of money, the court in its discretion may, instead of order- 
ing publication, or may, after publication, appoint an attorney to appear 
for the non-resident, absent, or concealed defendant, and conduct the pro- 
ceedings on his part. 

The defendant has forty days' time to answer, after the service of the sununons is 
completed by three months* publication. — Grewell vs. Henderson, 5 Cal., 87 ; Bi/kers Y8. 
Woodward, 1 Pr. R. 318. 

When the service is made out of the State, though made by a sheriff, it should be re- 
turned with his affidavit of service. — TTiurston vs. King, 1 Abbott, 126. 

32. Where the action is against two or more defendants, and the sum- 
mons is served on one or more, but not on all of them^ the plaintiff may 
proceed as follows : 

D 
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• 

Ist If the action be against the defendants jointly indebted upon a 
contract, he may proceed against the defendant served, unless the court 
otherwise direct ; and if he recover judgment, it may be entered against 
all the defendants thus jointly indebted, so far only as that it may be en- 
forced against the joint property of all, and the separate property of the 
defendant served ; or, 

2d. K the action be against defendants severally liable, he may pro- 
ceed against the defendants served in the same manner as if they were the 
only defendants. 

83. Proof of the service of the summons shall be as follows : 
1st. If served by the sheriff or his deputy, the affidavit or certificate 
of such sheriff or deputy ; or, 

2d. If by any other person, his affidavit thereof; or, 
3d. In case of publication, the affidavit of the printer, or his foreman, 
or principal clerk, showing the same ; and an affidavit of a deposit of a 
copy of the summons in the post-office, if the same shall have been depos- 
ited ; or, 
.4th. The written admission of the defendant. 

34. In case of service otherwise than by publication, the certificate or 
affidavit .shall state the time and place of the service. 

35. From the time of the service of the summons and copy of com- 
plaint in a civil action, the court shall be deemed to have acquired juris- 
diction, and to have control of»all the subsequent proceedings. A voluntary 
appearance of a defendant shall be equivalent to personal service of the 
summons upon him. 

■ An appearance by attorney amounts to a waiver of service. — Suydam vs. Pitcher^ 4 
Cal., 280. 

A voluntary and general appearance, besides being equivalent to a personal service 
of the summons is a waiver of all defects in summons and previous proceedings. — Webb 
vs. 3fott, 6 Pr. R., 489 ; Dix vs. Palmer, 6 ib., 233 ; 8 Code Rep., 214 ; Hyde vs. 
Patterson, 1 Abbott, 248. 
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TITLE IV. 

OF THE PLEADINGS IN CIVIL ACTIONS. 

36. The pleadings are the formal allegations by the parties of their 

respective claims and defenses, for the judgment of the court. 

Pleadings must be strongly taken against the pleader. — Chipman vs. Mneric, 5 Oal.^ 
12. 

37. All the forms of pleadings in civil actions, and the rules by which 
the sufficiency of the pleadings shall be determined, shall be those pre- 
scribed in this Act. 

38f . The only pleading on the part of the plaintiff shall be the com- 
plaint, or demurrer to the defendant's answer, and the only pleading on 
the part of the defendant shall be the demurrer, or the answer. The de- 
munfer or answer of the defendant shall be filed with the clerk of the 
court, and a copy thereof served upon the plaintiff or his attorney : Pro- 
vided, the plaintiff or his attorney reside within the county where the 
action is pending: 

The attorney of a plaintiff asking for a default when answer has been filed, but no 
copy served, shall file his affidavit to that effect, whereupon the clerk shall enter judg- 
ment as upon failure to answer. — Wilsmi vs. Btcckelewy 12 Dist. Court. 

39. The complaint shall contain : 

1st. The title of the action, specifying the name of the court and the 
name of the county in which the action Was brought, and the name of the 
parties to the action, plaintiff and defendant. 

2d. A statement of the facts constituting the cause of action, in ordi- 
nary and concise language. 

8d. A demand of the relief which the plaintiff claims. If the recovery 
of money or damages be demanded, the amount thereof shall be stated. 

1st. The statement of the place of trial (and name of the court) in the complaint is 
essential for many purposes of the suit. — Merrill vs. Grinnell, 10 Pr. R., 32. 

2d. In an action upon a promise to pay money, the complaint should aver consider- 
ation or indebtedness. — 8hafer vs. Bear River Co.^ 4 Cal., 294. 

A complaint should state the &ct8 of a case full enough to enable the court on prool 
or admission of the facts set forth, to grant the relief sought. — Tcdlman vs. Oreen, 3 
Sand., 438. ^ 

The plaintiff must aver every fact necessary to show a right to recover and every 
such necessary averment must be proved in some way. — Murdoch vs. Chenango Co, 
Mut Ins. Co,, 2 Coms., 216. 

The pljuntiff is to state in his complaint the facts which constitue the cause of action, 
and nothing more. — Clark vs. Harwood, 8 Pr. R., 472. 

Where, on appeal, the complaint is so radically defective as not to authorize the judg- 
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mentof the court below^a new trial maybe granted, with leave to the plaintiff to amend 
his complaint, on such terms as the court below may deem just. — Sterling vs. Hanson, 
1 Cal., 478. 

Although the prayer of a bill be inartificially framed, the court will, under the general 
prayer for relief, disregard mistakes, and grant such relief as will conform to the bill. — 
Truehody vs. Jacohson^ 2 Cal., 269. 

One partner cannot sue another for a partnership transaction, without praying for. 
an account and a settlement of the partnership transaction. 

If the complainant do not show a good cause of action, the judgment will be reversed 
though no objection be taken below. — Hussell vs. Fordy 2 Cal. 86 ; Nugent vs. Locke, 
4 Cal. 318 ; 8tone vs. Fouse, 3 Cal. 292 ; Buckley vs. Carlisle, 2 Cal. 420. 

The statute requiring the complaint to contain a statement of the facts constituting a 
cause of action in ordinary and concise language, is only declaratory of the common law. 
— Godwin vs. Stebbins^ 2 Cal. 103. 

A promissory note was made before the Act of 1851, (which makes the 4th of July 
a non-juridicial day,) which fell due on the Ist of July, and was payable on the fourth ; 
held, that notice of non-payment on the 3d was premature, and ineflFectual to charge 
the endorser. — Toothaker vs. Cornwall,' 3 Cal. 144. 

Where a bill disclosed that the same subject matter had been litigated between the 
same parties in a prior suit, and that in said suit, the plaintiff in this suit, had set up 
the same equity which he claims by this bill, the bill was ordered to be dismissed. 

The allegations of ignorance in making the necessary averments, or of insufficient con- 
duct, in the prosecution of a former suit, does not constitute ground for relief in chan- 
cery. — Barnett vs. Rickey, 8 Cal. 327. 

Where the comphunt alleged that in September, 1849, plaintiff settled on a tract of 
land, " The same being pUbUc land of the United States." That subsequently H., a 
foreigner, built a house and occupied a portion of the tract, and now that H.'s executor 
is offering the same for sale, and plaintiff prays an injunction, and* damages for the oc- 
cupation. Held, "that the complaint sets forth no principle on which to base a claim. — 
O' Conner vs. Covbett, 3 Cal. 370. 

Where the declaration was upon a note, and there was but one count, and the court 
found that the note was never given, but that the indebtedness of defendant to plain- 
tiff was for merchandise sold. Held, that the finding was against the averment, and 
could not support the judgment. — Lewis vs. Myers, 3 Cal., 476. 

A declaration is insufficient, which treats the maker and guarantor of a note as joint 
makers, and contains no allegation of demand and notice. — Lightstone vs. Laurencel, 4 
Cal., 277. 

40. The defendant may demur to the complaint within the time re- 
quired in the summons to answer, when it appears upon the face thereof, 
either : 

1st. That the court has no jurisdiction of the person of the defendant, 
or the subject of the action ; or, 

2d. That the plaintiff has not legal capacity to sue ; or, 
3d. That there is another action pending between the same parties for 
the same cause ; or, 

4th. There is a defect of parties, plaintiff or defendant ; or, 
5th. That several causes of action have been improperly united ; or, 
6th. That the complaiSt does not state facts sufficient to constitute a 
cause of action. 

A demurrer is only appropriate when the ground of the demurrer is apparent on the 
face of the pleading.— (?c«y vs. Hudson R. R. R. Co., 8 Pr. R., 177. 

Where a suit is brought upon a bill of lading made to the plaintiff jointly with another, 
the plaintiff has no separate cause of action. — Mayo vs. Stanshury, 3 Cal. 466. 
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An omission to allege delivery in a suit on bond, can be taken advantage of only by 
demurrer. — Garcia vs. Satntstegui^ 4 Cal., 244. 

Irrelevancy Ls no ground for demurrer. — Wataoii vs. Husson. 1 Duer, 242 : Sinith vs. 
Greenin, 2 Sand., 702. 

Uncertainty is no ground for demurrer. — Richard vs. Edick^ Vl Barb., 261. 

Duplicity is no ground for demurrer.— TTcZ/ea vs. Webster^ 9 Pr. R., 263 ; Gooding 
vs. McAliatery ib. 123. 

If a demurrer be to the whole complaint, and an^ part of the complaint is good, the 
demurrer must be over-ruled. Cooper vs. Gtason, 1 Code Rep. N. S., 847 ; Mutter vs. 
Wood, 10 Pr. R., 222; Freelaiid vs. McOullmgh, 1 Denio, 414; Whitina vs. Hedev, 
4 Cal. 327. » y Z') 

A demurrer may be good as to one defendant, and bad as to another. — 1 Denio, 108. 

A judgment on demurrer is not a bar to a subsequent action, but only where it deter- 
mines the whole merit of the case. — Robinson vs. ffoward, 6 Cal., 86. 

Objections to a declaration when they aiise fi-om matters of form are not subject of a 
demurrer. — Otero vs. Bullardy 8 Cal., 188; Howell vs. Frazier, 1 Code Rep. N. S., 270. 

When a demurrer is put in and over-ruled, and defendant answers, the answer is a 
waiver of demurrer. — fieboom vs. Priestly, 1 Cal., 206 ; Pierce vs. Minturn, ib. 470 ; 
Brooks vs. Minturn, ib. 481. 

When the declaration states a condition precedent, and fails to aver performance, the 
defect must be taken advantage of by demurrer. — Hoppe vs. Stout, 2 Cal., 460. 

3d. Where a .party is suing in two courts for the same cause of action, he may be 
compelled to elect in which court he will proceed. — Hammond vs. Baker, 1 Code Rep. 
N. S., 106. 

The parties may be plaintiff and defendant in one suit, and defendant and plaintiff in 
the other. — Groshons vs. Lyon, 16 Barb., 461 ; 1 Code Rep. N. S. 348. 

4th. After demurrer and the pleadings are amended by striking out a party demurred to, 
the defendant cannot object to the non-joinder of that party. — Powell vs. Ross, 4 Cal., 197- 

A defendant cannot demur because others are improperly made defendants. — Pink- 
ney vs. Wallace, 1 Abbott, 82 ; Voorhies vs. Baxter, ib. 44. 

6th. It seems now to be settled, that a demurrer authorized by this subdivision need 
only state the language thereof. — Haire vs. Baker, 1 Selden, 367 ; Johnson vs: Wet- 
more, 12 Barb., 433; Noxon\%. Bentley, 1 Tr, R., 316; Hyde vs. Conrad, 3 Code Rep., 
162. Contra: Grant vs. Lasher,. 2 Code Rep., 2; Hunter vs. Frisbie, ib. 69; see pro 
and con., Purdy vs. Carpenter^ & Pr. R. 861. 

But should a defendant state what facts are needed, then he cannot insist on others 
at the argument of the demurrer. — Nellis vs. JDe Forest, 16 Barb., 66. 

41. The demurrer shall distinctly specify the grounds upon which any 
of the objections to the complaint are taken. Unless it do so, it may be 
disregarded. 

42. The defendant may demur to the whole complaint, or to one or 
more of several causes of action stated therein, and answer the residue ; 
or may demur and answer at the same time. 

After an extension of time to answer, the defendant may put in a demurrer instead 
of answering. — Broadhead vs. Broadhead, 3 Code Rep., 8. 

The defendant cannot demur to part and answer another part of a complaint which 
contdns but one cause of action stated in one count. In other words, a defendant can- 
not demur to part of a cause of action. — Ingraham vs. Baldmn, 12 Barb. 9. 

43ir. If the complaint be amended, a copy of the amendments shall 
be filed, or the court may, in its discretion, require the complaint as 
amended, to be filed, and a copy of the amendments shall be served upon 
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every defendant to be affected thereby, or upon his attorney ; the defend- 
ant shall answer in such time as may be ordered by the court, and judg- 
ment by default may be entered upon failure to answer, as in other cases. 

44. When any of the matters enumerated in section forty do not 
appear upon the face of tl^ complaint the objection may be taken by 
answer. 

45. If no such objection be taken, either by demurrer or answer, the 
defendant shall be deemed to have waived the same, excepting only the 
objection to the jurisdiction of the court, and the objection that the com- 
plaint does not state facts sufficient to constitute a cause of action. 

The felling to demur does not waive the right of the defendant to object on the trial 
for the first time that the complaint does not state facts sufficient to constitute a cause 
of action. — Biggins vs. Freeman, 2 Duer, 660 ; Montgomery County Bank vs. Albany 
City Bank, 8 Seld., 459. 

An incurable defect is not waived by any pleading but may be taken advantage of 
whenever the parties are before the court either at special term by motion, or on the 
trial at circuit by motion in arrest after verdict. — Bumhavi vs. DeBovorse, 8 Pr. R., 
169. 

46 J. The answer of defendant shall contain : 

First : If the complaint be verified, a specific denial to each allegation 
of the complaint, controverted by the defendant, or a denial thereof, ac- 
cording to his information and belief; if the complaint be not verified, then 
a general denial to each of such allegations, but a general denial shall 
only put in issue the material and express allegations of the complaint ; 

Second : A statement of any new matter constituting a defense, in ordi- 
nary and concise language. 

The admission by an attorney of redord of correctness of the amount due for which 
judgment is taken, when not done in fraud of the rights of his client, must destroy the 
effects of the denial in answer. — Taylor vs. Randall, 6 Cal., 9. 

Where defendant's answer is a general denial, it has the same influence as a plea at 
common law of the general issue, and accord and satisfaction may be given in evidence. 
Gavin vs. Annan, 2 Cal,, 494 ; McLarren vs. Spalding, ib. 610. 

A specific denial of one or more allegations is an admission of all others weU 
pleaded. — De Ro yb. Cordes, 4 Cal., 117. 

The effect of this general denial is, that any matter can be given in evidence which 
shows that plaintiff never had any cause of action, and most matters in discharge of the 
action. — McLarren vs. Spalding, 2 Cal., 510. 

The special defence of ** unworkmanlike manner^* must be set up in the answer. 
The contract, and not whether the article is fit for use, must rule. — Kendall vs. Valiejo, 
1 Cal., 371. 

A defendant should set forth the true*nature of his defense in his answer, and in case 
he does, should not be permitted to insist upon it. — Walton vs. Mintum, 1 Cal., 862. 

The answer and demurrer are different pleadings, and by the fact that they are on 
one paper and in form connected they do not lose their distinct character. — Howard vs. 
Michigan Smithern R. R. Co., 5 Pr. R., 207. 

Where the cause of action is divisible, or several causes stated, the defendant may 
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deny part and leave residue unanswered. — Smith vs. Shufeldt^ 8 Code Rep., 1'76 ; Sny- 
der va. White, 6 Pr. R., 321 ; Tracy vs. Humphrey, 8 Code R., 190. 

The new matter must be facts, and if fraud is alleged, the facts and circumstances 
of the 'fraud must be set forth. — McMurray vs. Oiff<yrd, 6 Pr. R., 14. 

If the new matter occurs after answer, the defence must be made by a supplemental 
answer.— ^orw/o^rer vs. Homfager, 1 Code R. N. S., 180. 

Where matter of defence occurs after the commencement of the action and before 
answer it may be set up by answer. — Beals vs. Cameron, 3 Pr. R., 414. 
, Matters in avoidance must be specially pleaded. — Gaskell vs. Moore, 8 Cal. 384. 

When a complaint alleges that the plaintiff was in the quiet and peacable possession 
of premises, and was dispossessed by defendants, by force, or under an illegal order 
made by an officer having no jurisdiction, the answer should take issue directly upon 
the allegations of the complaint or confession of them, should state distinctly and posi- 
tively, new matter sufficient to avoid them. — LaddYS. Stevenson, 1 Cal., 18. 

When a chancery suit is heard on bill and answer, all the allegations in the answer, 
whether upon knowledge or information and belief, are to be taken as true. If the com- 
plainant wishes to dispute any of the allegations in the answer, he must file a replication, 
and thus enable the defendant to establish them by proof, if he can. — Von Schmidt vs. 
Huntington, 1 Cal., 55. 

The complaint alleged the making of a note and the indorsem^t thereof, and the 
answer was a general denial in the terms of the old general issue in assumpsit, that the 
defendant undertook and promised, in manner, form, &c. ; Held, that the plaintifis 
would have been entitled to judgment, on a motion in the court below to strike out the 
answer as a nuDity ; but, held, further, that he should have raised his objection to the 
answer, in the court below, and had it- passed upon, and that having rested his cause at 
the trial on the ground of want of an affidavit, he wiU not be permitted to say on ap- 
peal for the first time that the answer does not, in a proper form, controvert the alle- 
gations of the complaint. — Orogan vs. Ruckle, 1 Cal., 194. 

It is no defence to a suit on a negotiable bill of exchange, that the suit is brought in the 
name of a mere agent or stranger, or a fictitious person. — Lineker vs. Ayeihford^ 1 
Cal., '76. 

A vendee may avail himself of fraud, breach of warranty, or fiiilure of consideration, 
by way of defence, in action upon contract. — Flinty et al, vs. Lyon, 4 Cal., VI, 

47. The counter claim mentibned in the last section shall be one ex- 
isting in favor of the defendant, and against a plaintiff, between whom a 
several judgment might be had in the action, and arising out of one of the 
following causes of action : 

1st. A cause of action arising out of the transaction set forth in the 
complaint as the foundation of the plaintiff's claim, or connected with the 
subject of the action : 

2d. In an action arising upon contract, any other cause of action aris- 
ing also upon contract, and existing at the commencement of the action. 

A set-off must be pleaded in answer. — Bernard vs. Mvllot, 1 Cal., 868. 

After a set-off is pleaded plaintiff cannot discontinue as a matter of course. — Cockle 
vs. Underwood^ 1 Abbot, 1. 

48. When cross demands have existed between persons, under such 
circumstances, that if one had brought an action against the other, a coun- 
ter claim could have been set up, neither shall be deprived of the benefit 
thereof, by the assignment or death of the other ; but the two demands 
be deemed compensated, so far as they equal each other. 
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49. The defendant may set forth by answer as many defenses and 
counter claims as he may have. They shall each be separately stated, 
and the several defenses shall refer to the causes of action which they are 
intended to answer, in a manner in which they may be intelligibly distin- 
guished. 

The separate grounds of defense, separately stated, take the place of separate pleas. 
■^Cohh vs. Frazee, 4 Pr. R., 413. 

A defendant may avail himself of as many defenses as he may have, but each must 
be separately stated, and be consistent in itself. — Porter vs. McCreedy^ 1 Code Rep. 

N. S., 88. 

50t. When the answer contains new matter, the plaintiff may demur to 
the same for insilfficiency, stating in his demurrer the grounds thereof, 
and he may also demur to one or more of several defenses set up in the 
answer ; sham and irrelevant answers and defenses .may be stricken out 
on motion, and upon such terms as the Court, in ||jp discretion may impose. 

A sham answer and defense is one that is false in fact and not pleaded in good 
faith. It may be perfectly good in form, and to all appearance a good defense. A 
frivolous answer is one that shows no defense, conceding all it alleges to be true. — 
Brawn vs. Jenison^ 1 Code R. N. S., 156. 

A sham answer is upon its face good, but it sets up new matter which is false. 

A frivolous answer controverts no material allegation in the complaint, and presents 
no tenable defence. — LefferU vs. Snediker, 1 Abbott, 41. 

Where neither complaint nor answer are verified, and the answer merely denies the 
allegations in the complaint, setting up no new matter, it cannot be stricken out as 
sham. — Gcedel vs. Robinson^ 1 Abbott, 116. 

A verified answer will not be stricken oiit as a sham, if there is any evidence that it 
was interposed on good faith. — Mumm vs. Bamum^ 1 Abbott, 281. 

51. Every pleading shall be subscribed by the party or his attorney, 
and when the complaint is verified by affidavit, the answer shall be veri- 
fied also, except as provided in the next section. 

52. The verification of the answer required in the last section may be 
omitted when an admission of the truth of the complaint might subject the 
party to prosecution for felony. 

A denial in an answer, of knowledge or information sufficient to form a belief, as to mat- 
ters stated in a complaint; is not necessarily sham or evasive, unless it appears that the 
party had the means of obtaining information directly within his reach. — Wewon vs. 
Judd, 1 Abbott, 254. 

53. When an action is brought upon a written instrument, and the 
complaint contained a copy of such instrument, or a copy is annexed 
thereto, the genuineness and due execution of such instrument shall be 
deemed admitted, unless the answer denying the same be verified. 

A party ia not required to deny an endorsement under oath. — Youngs tb. Bell, 4 Cal., 
201. 
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In an action on a promissory note by a special endorsee agtdnst the maker, the plain- 
tiff must prove at the trial the genuineness of the endorsements, although the defendant 
has not denied their genuineness under oath. — Orogan <t Lent vs. JittcklCy 1 Cal., 168. 

54. When the defense to an action is founded upon a written instru- 
ment and a copy tnereof is contained in the answer, or a copy is annexed 
thereto, the genuiness and due execution of such instrument shall be 
deemed admitted, unless the plaintiff file with the clerk five days previous 
to the commencement of the term at which the action is to be tried, an 
aflidavit denying the same. 

55. In all cases of the verification of a pleading, the affidavit of the 
party shall state that the same is true of his own knowledge, except as to 
the matters which are therein stated on his information and belief, and as 
to those mattes, that he believes it to be true. And where a pleading is 
verified, it shall be by the affidavit of the party, unless he be absent from the 
County where the attorney resides, or from some cause unable to verify it, 
or the facts are within the knowledge of his attorney or other person veri- 
fying the same. When the pleading is verified by the attorney, or any 
other person except the party, he shall set forth in the affidavit the reasons 
why it is not made by the party. When a corporation is a party, the 
verification may be made by any officer thereof ; or when the State, or any 
officer thereof in its behalf, is a party, the verification may be made by 
any person acquainted with the facts, except that in actions prosecuted by 
the attorney general in behalf of the State the pleadings need not, in any 
case, be verified. 

An attorney may verify in two cases, when the action is founded on a written instru- 
ment in his possession, and when all the material allegations of the pleading are within 
his personal knowledge. — Mason vs. Brown^ 6 Pr. ;^., 484 ; Treadwell vs. Fassetty 10 
Pr. R., 184. 

When the verification is by the attorney he must set forth his knowledge or the 
ground of his belief on the subject, and the reason why it was not made by the party. — 
Stannard vs. M^ttice, 1 Pr. R., 4 ; Mich \a..Bigelow, 6 ib., 237. 

The objection to the want of verification to the declaration should have been made 
either before answer or with the answer. It comes too late after answer. — Greenfield 
vs. Steams ''Qunneli;' 6 Cal., Jan'y T. 

56. It shall not be necessary for* a party to set forth in a pleading the 
items of an account therein alleged, but he shall deliver to the adverse 
party, within five days after a demand thereof in writing, a copy of the 
account, or be precluded from giving evidence thereof. The Court, or a 
Judge thereof, or a County judge, may order a further account, when the 
one delivered is too general, or is defective in any particular. 

The party who is not satisfied with the bill should return it and move for another. It 
is too late to object at the trial. — Dennison vs. Smithy 1 Cal., 487. 

This account may be enforced by motion at any time before trial.-^Fa^«« vs. Bigehw, 
9 Pr. R., 18«. 

£ 
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57. .If irrelevant or redundant matter be inserted in a pleading, it may 
be stricken out by the court on motion of any person aggrieved thereby. 

On a motion to strike out, the papers should point out the precise parts at which the 
objections are aimed. — Benedict vs. Bake^ 6 Pr. R., 352. 

This motion is not a substitute for demurrer. — Harlow vs. HaMilton^ 6 Pr. R., 475 ; 
Bement vs. Wimer^ I Code Rep. N. S., 143. 

58. In an action for the recovery of real property, such property shall 

be described, with its metes and bounds, in the complaint. 

Describing lots as situated on a street, between other well known lots is sufficient. — 
Bee vs. Rollinson^ 12th Dist. Court. 

59. In pleading a judgment or other determination of a court or offi- 
cer of especial jurisdiction, it shall not be necessary to state the facts con- 
ferring jurisdiction, but such judgment or determination may be stated to 
have been duly given or made. If such allegation be controverted, the 
party pleading shall be bound to establish on the trial the facts conferring 
jurisdiction. 

It is a good defense to an action upon a judgment, whether brought by the original 
judgment creditor or his assignee, that the judgment was fraudulently obtained. — Dob- 
son vs. Pearce, 1 Abbott, 97. 

60. In pleading the performance of conditions precedent in a contract, 
it shall not be necessary to state the facts showing such performance ; but 
it may be stated generally, that the party duly performed all the conditions 
on his part ; and if such allegation be controverted, the party pleading, 
shall establish, on the trial, the facts showing such performance. 

Where a person by his contract engages to do an act, performance is not excused by j 

an inevitable accident. j 

Under an averment of performance of a covenant, evidence in excuse for non-per- ' 

formance is inadmissible. 

A condition precedent must be strictly performed, to entitle a party to recover. — 
Oakly vs. Morton^ 1 Kem, 25. 

61. In pleading a private statute, or a right derived therefrom, it shall i 
be sufficient to refer to such statute by its title, and the day of its passage, 

and the Court shall thereupon take judicial notice thereof. I 

62. In an action for libel or slander, it shall not be necessary to state I 
in the complaint any extrinsic facts for the purpose of showing the appli- 
cation to the plaintiff of the defamatory matter out of which the action 

arose ; but it shall be sufficient to state generally, that the same was pub- j 

lished or spoken concerning the plaintiff, and if such allegation be contro- 
verted, the plaintiff shall establish on the trial that it was so published or 
spoken. 

The complaint in an action for libel, consistidg in words not on their face libelous, 
must distinctly aver the extrinsic &ct on which plaintiff relies to show the alleged 11- 
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belous character of the words complained of, and it is not sufficient that this fact is 
alleged by way of inuendo. — Caldwell vs. Raymond^ 2 Abbott, 198. 

The defendant, in an action for slander or libel, may prove in mitigation of damages, 
fects and circumstances which disprove malice, although they tend to establish the truth 
of the defamatory charge. It is not necessary that the answer should allege the truth 
of the charge complained of, to entitle the defendant to aver and prove such &cts and 
circumstances to reduce the amount of damages. 

Accordingly, where in an action fo» charging the plaintiff with keeping a house of 
ill-fame, the answer denied the complaint, and as a partial defense alleged lewd and las- 
civious conduct by the plaintiff's family, not amounting to a justification of the charge ; 
Held, that the evidence of such conduct was competent to reduce the amount of dam- 
ages. — Bttsh vs. FrosseVy 1 Kern, 347. 

In an action for libel, where the answer contained, Ist, a denial of the publication, 
and, 2d, matter in justification and excuse, and the plaintil^demurred to the answer for 
insufiiciency, specifying as grounds of demurrer objections only to the matter of justifi- 
cation and excuse, and judgment was given for thp plaintiff on the demurrer ; held, 
that the demurrer had reference only to the portion of the answer objected to, and that 
by the judgment the denial of the publication was not struck out of the answer. — Mat- 
thews vs. Beach, 4 Seld,, 1*73. ' 

63. In the actions mentioned in the last Section, the defendant may, in • 
his answer, allege both the truth of the matter charged as defamatory and 
any mitigating circumstances to reduce the amount of damages ; and 
whether he prove the justification or not, he may give in evidence the 
mitigating circumstances. 

Brush vs. Frosser, I Keman, 34*7, Supra. 

64f . The plaintiff may unite several causes of action in the same com- 
plaint, when they all arise out of 

1st. Contracts, express or implied, or, 

2d. Claims to recover specific real property, with or without damages, 
for the withholding thereof, or for waste committed thereon, and the rents 
and profits of the same, or, 

3d. Claims to recover specific personal property, with or without dam- 
ages, for the withholding thereof, or, ^ • 

4th, Claims against a Trustee by virtue of a contract, or by operation 
of law, or, 

5th. Injuries to character, or, 

6th. Injuries to person, or, 

7th. Injuries to property. But the causes of action so united shall all 
belong to only one of these classes, and shall affect all the parties to the 
action, and not require different places of trial, and shall be separately 
stated. 

Provided, however, that an action for malicious arrest and pros^cutioo^ 
or either of them, may be united with an action for either injury to char- 
acter, or to the person. 
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Distinct accounts between the same parties may be sued upon separately. — Seeor vs. 
Sturgis, 2 Abbott, 69 

If several causes of action are improperly joined, the objection must be taken either 
by demuri'er or answer, or the objection wUl be deemed to have been waived. — Macon- 
dray vs. Simmons, 1 CaL 893. 

Value of property destroyed, and damages for the same may be joined. — Tendesen vs. 
Marshall, 3 Cal. 440. 

Plaintiff may sue for real property, damages for withholding it, rents and profits, in 
the same action. — Sullivan vs. Davis, 4 CaL 291. 

Indebutatus assumpsit for rent will not be in favor of a stranger for the purpose of 
trying his title ; or by one of two litigant parties claiming the land. This action de- 
pending not upon the validity of plaintiff's title, but upon a contract expressed 6r 
implied — Sampson vs. Shaefer, 3 Cal. 196. 

The right to recover for use and occupation, is founded on contract alone. — 0^ Con- 
ner vs. Corbett, 3 Cal. 3*70. 

A plaintiff has a right to waive a tort as agsdnst factors, and to bring his action to 
compel them to account, and for the net proceeds arising from the sales. — Lubert vs. 
Chauviteau, 3 Cal. 458. 

Damages for a personal tort cannot be united with a demand properly cognizable in 
a court of equity. — Mayo vs. Hodden, 4 Cal 27. 

A cause of action for malicious prosecution may be joined with a cause of action for 
slander. — Watson vs. Haggan, 3 Code Rep. 218. 

Several causes of action aiising on several judgments, may be joined in one action. 
Bank of N. America vs. Suydam, 1 Code Rep. N. S. 325. 

The junction of account sales with promissory notes is proper. — Vellman vs. King^ 
J. Rossevelt, unreported. 

65 J. Every material allegation of the complaint, when it is verified, 
not specifically controverted by the answer, shall for the purpose of the 
action, be taken as true. The allegation of new matter in the answer, 
shall, on trial be deemed controverted by the adverse party, as upon a 
a direct denial or avoidaiice, as the case may require. 

66. A material allegation in a pleading is one essential to the claim or 
defense, and which could not be stricken from the pleading without leav- 
ing it insufficient. , 

Mayor of Albany Y^. Cunliff, 2 Coms. 171. 

67 J. After demurrer, and before the trial of issue on demurrer, either 
party may, within ten days, amend any pleading demurred to, of course, 
and without costs, filing the same as amended, and serving a copy thereof 
upon the adverse party or his attorney, who shall have ten days to answer 
or demur thereto, if the pleading be a complaint, or to demur thereto if it 
be an answer ; but a party shall not so amend more than once. When a 
demurrer to a complaint is over-ruled and there is no answer filed, the 
court may, upon such terms as shall be just, and upon payment of costs, 
allow the defendant to file an answer. If a demurrer to the answer be 
over-ruled, the facts alleged in the answer shall still be considered as 
denied. 
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68 1- The court may, in furtherance of justice, and on such terms as 
may be proper, amend any pleading or proceedings by adding or striking 
out the name of any party, or by correcting a mistake in the name of a 
party, or a mistake in any other respect, and may upon like terms, enlarge 
the time for an answer or demurrer, or demurrer to an answer filed. The 
court may likewise, upon affidavit showing good cause therefor, after 
notice to the adverse party, allow upon such terms as may be just, an 
amendment to any pleading or proceeding in other particulars, and may 
upon like terms allow an answer to be made after the time limited by 
this Act ; and may, upon such terms as may be just, and upon payment of 
costs, relieve a party or his legal representatives, from a judgment order 
or other proceeding taken against him through his mistake, inadvertence, 
surprise or excusable neglect ; when from any cause the summons and 
a copy of the complaint in an action have not been personally served on 
the defendant, the court may allow on such terms as may be just, such 
defendant or his legal representatives,, at any time within six months after 
the rendition of any judgment in such action, to answer to the merits of 
the original action. 

The discoYeiy of a fraud after suit brought, would entitle plaintiff so to shape his 
action as to include it. — Ihiebodi/ vs. Jacobson, 2 Gal. 269. 

The court may on trial amend by adding or striking out parties. — Acquital vs. Cro- 
mil, 1 Cal. 191. 

Great latitude is given to the courts by our statutes in amending and altering plead- 
ings. — Stearns vs. Martin^ 4 Cal. 227 ; Polock vs. Hunt, 2 Cal. 193 ; CooA: vs. Speart, 
ib. 409. 

An amendment should be allowed or directed to conform the pleadings to the facts 
which ought to be in issue, in order to enable the court to decree fully on the merits. — 
Conally vs. Peck, 8 Cal. 76. 

A reAisal to allow an amendment is presumed to be right, unless the character of the 
proposed amendment is shown in the records. — Jessup vs. King, 4 Cal. 831. 

An action in assumpsit cannot be changed in an action for tort by amendment of 
complaint. — Ramirez vs. Murray, 6 Cal., 60. 

69. When the plaintiff is ignorant of the name of a defendant, such 
defendant may be designated in any pleading or proceeding by any name; 
and when his true name is discovered, the pleading or proceeding may be 
amended accordingly. 

Morgan vs. JTirift, 2 Cal. 262. 

The name of the defendant cannot be changed after judgment, without notice. — 
NcNally vs. Nott, 8 Cal. 235. 

70. In the construction of a pleading for the purpose of determining 
its effects, its allegations shall be liberally construed, with a view to sub- 
stantial justice between the parties. 

71. The court shall, in every stage of an action, disregard any error 
or defect in the pleadings or proceedings, which shall not affect the sub- 

r 
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stantial rights of the parties, and no judgment shall be reversed or affected 
by reason of such error or defect. 

The error in an answer entitled in the " Supreme" instead of the " Superior," court, 
may be disregarded.— Williams vs. Sfiolto, 4 Sand. 641. 



TITJLE V. 

OP THE PBOVISIONAL BEMEDIES IN CIVIL ACTIONS. 

CHAPTER I. 

ABBEST AND BAIL. 

72. No person shall be arrested in a civil action, except as prescribed 
by this Act. 

73. The defendant may be arrested as hereinafter prescribed, in the 
following cases arising after the passage of this Act : 

1st. In an action for the recovery of money or damages on a cause of 
action arising upon contract express or implied, when the defendant is 
about to depart from the State, with intent to defraud his creditors, or 
when the action is for wilful injury to person, to character, or to property, 
knowing the property to belong to another. 

2d. In an action for a fine or penalty, or for money or property em- 
bezzled, or fraudulently misapplied, or converted to his own use, by a 
public officer, or an officer of a corporation, or an attorney, factor, broker, 
agent, or clerk, in the course of his employment as such, or by any other 
person in a fiduciary capacity, or for misconduct or neglect in office, or in 
a professional employment ; or for a wilful violation of duty. 

3d. In an action to recover the possession of personal property, unjustly 
detained, when the property, or any part thereof, has been concealed, 
removed, or disposed of, so that it cannot be found or taken by the sheriff. 

4th. When the defendant has been guilty of a fraud in contracting the 
debt, or incurring the obligation, for which the action is brought ; or in 
concealing or disposing of the property, for the taking, detention, or con- 
version of which the action is brought 

5th. When the defendant has removed or disposed of his property, or 
is about to do so, with intent to defraud his creditors. 
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One partner cannot arrest another, sueing to recover money. — Cary vs, WilliamSy 
1 Duer, 667 ; Soule vs. Hayward, 1 Cal. 346. 

A party will be discharged from arrest where the process, though proper in form has 
been issued in an improper case. — Soule vs. Hayward^ 1 Cal. 846. 

The representations, if fidse or fraudulent, must precede the contract. — Snovo vs* 
Halsteady 1 Cal. 359. 

In a suit to recover money received by a person as agent, he cannot be arrested with- 
out showing some fraudulent conduct on his part, or a demand on him by the principal, 
and a reftisal on his part to pay. An arrest in such case is prohibited by Section 16, 
Art. I., of the Constitution. — Matter of Holdforth on Habeas Corpus^ 1 Cal., 438. 

The judgment should find the facts of the fraud upon which the defendant can only 
be imprisoned or his bail become forfeit. — Matoon vs. Edety 6 Cal,, Jan'y T. 

74. An order for the arrest of the defendant shall be obtained from a 
judge of the court in which the action is brought, or from a county judge. 

75. The order may be made wiienever it shall appear to the judge, by 
the affidavit of the plaintiff, or some other person, that a sufficient cause of 
action exists ; and the case is one of those mentioned in Section seventy- 
three. The affidavit shall be either positive, or upon information and be- 
lief; and when upon information and belief, it shall state the facts upon 
which the information and belief are founded. K an order of arrest be 
made, the affidavit shall be filed with the clerk of the county. 

If plaintiffs affidavit set forth sufficient cause, though defendant may file counter af- 
fidavits, he must be held. — Southworth vs. Resing^ 3 Cal., 377 ; Rutherford vs. Baine^ 
Superior Court. 

The affidavit must contain sufficient fstcts, and must not refer to the complaint for 
the matter, without setting forth sufficient of itsell — McGilvery vs. Morehecid, 2 Cal., 
607. 

Putting in and perfecting bail is a waiver of all defects in the affidavit. — Stewart vs. 
Howard, 15 Barb, 26. 

76. Before making the order, the judge shall require a written under- 
taking on the part of the plaintiff, with sureties, to the effect that if the 
defendant recover judgment, the plaintiff will pay all costs and charges 
that may be awarded to the defendant, and all damages which he may sus- 
tain by reason of the arrest, not exceeding the sum specified in the under- 
taking, which shall be at least five hundred dollars. Each of the sureties 
shall annex to the undertaking an affidavit that he is a resident and house- 
holder, or free holder, within the State, and worth double the sum specified 
in the undertaking, over and above all his debts and liabilities, exclusive 
of property exempt from execution. The undertaking shall be filed with 
clerk of the court. 

77. The order may be made to accompany the summons, or any time 
afterwards, before judgment It shall require the sheriff of the county 
where the defendant may be found forthwith to arrest him and hold him to 
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bail in a specified sum, and to return the order at a time therein mention- 
ed to the clerk of the court in which the action is pending. 

78. The order of arrest, with a copy of the affidavit upon which it is 
made, shall be delivered to the sherifi*, who, upon arresting the defendant, 
shall deliver to him the copy of the affidavit ; and also, if desired, a copy 
of the order of arrest 

79. The sheriff shall execute the order by arresting the defendant and 
keeping him in custody until discharged by law. 

80. The defendant, at any time before execution, shall be discharged 
from the arrest either upon giving bail, or upon depositing the amount 
mentioned in the order of arrest, as provided in this chapter. 

81. The defendant may give bail by causing a written undertaking to be 
executed by two or more sufficient sureties, stating their places of residence 
and occupations, to the effect that they are bound in the amount mention- 
ed in the order of arrest ; that the defendant shall at all times render 
himself amenable to the process of the court, during the pendency of the 
action, and to such as may be issued to enforce the judgment therein ; or 
that they will pay to the plaintiff the amount of any judgment which may 
be recovered in the action. 

The sheriff is bound to take bail provided they are sufficient. If he refuses, he is li- 
able. — Richards vs. Farter , 7 John, 137 ; Dcuh vs. Van Kleeek, ib., 477. 

82. At any time before judgment, or within ten days thereafter, the 
bail may surrender the defendant in their exoneration : or he may sur- 
render himself to the sheriff of the county where he was arrested. 

83. For the purpose of surrendering the defendant, the bail at any 

time or place before they are finally charged, may themselves arrest him ; 

or by a writHen authority, endorsed on a certified copy of the undertaking, 

may empower the sheriff to do so. Upon the arrest of the defendant by 

the sheriff, or upon his delivery to the sheriff by the bail, or upon his own 

surrender, the bail shall be exonerated : Provided, such arrest, delivery 

or surrender, take place before the expiration of ten days after judgment, 

but if such arrest, delivery or surrender be not made within ten days after 

judgment, the bail shall be finally charged on their undertaking, and be 

bound to pay the amount of the judgment within ten days thereafter. 

The authority to arrest need not be signed by all the bail. The authority of some is 
good.— Re Taylor, 7 Pr. R., 214. 

84^. If the bail^neglect or refuse to pay the judgment within ten days 
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after they are finally charged, an action may be commenced against such 
bail for the amount of such original judgment. 

Bail are estopped from controverting the right of plaintiff to arrest. — Gregory vs. 
Levy, 12 Barb., 610 ; 7 Pr. R., 37. 
Sees. 83 and 84 fully discussed in Matoon vs. Eder^ 6 Cal,, Jan^y T. 

85. The bail shall also be exonerated by the death of the defendant, 
or his imprisonment in a State Prison ; or by his legal discharge from the 
obligation to render himself amenable to the process. 

86. Within the time limited for that purpose, the sheriff shall file the 
order of arrest in the office of the clerk of the court in which the action is 
pending, with his return endorsed thereon, together with a <^py of the 
undertaking of the bail. The original undertaking he shall retain in his 
possession until filed, as herein provided. The plaintiff, within ten days 
thereafter, may serve upon the sherifi* a notice that he does not accept the 
bail, or he shall be deemed to have accepted them, and the sheriff shall be 
exonerated from liability. If no notice be served within ten days, the 
original undertaking shall be filed with the clerk of the court. 

87. Within five days after the receipt of the notice, the .sheriff or de- 
fendant may give to the plaintiff, or his attorney, notice of the justification 
of the same, or other bail, (specifying the places of residence and occupa- 
tions of the latter,) before a Judge of the Court or County Judge, or County 
Clerk, at a specified time and place ; the time to be not less than fiwe^ nor 
more than ten days thereafter, except by consent of parties. In case other 
bail be given there shall be a new undertaking. 

88. The qualifications of bail shall be as follows : 

1st. Each of them shall be a resident, and householder, or freeholder, 
within the county. 

2d. Each shall be worth the amount specified in the order of arrest, or 
the amount to which the order is reduced, as provided in this chapter, over 
and above all his debts and liabilities, exclusive of property exempt from 
execution ; but the Judge, or County Clerk, on justification, may allow more 
than two sureties to justify severally, in amounts less than that expressed 
in the order, if the whole justification be equivalent to that of two sufficient 
bail. 

89. For the purpose of justification, each of the bail shall attend be- 
fore the Judge or County Clerk at the time and place mentioned in the 
notice, and may be examined on oath, on the part of the plaintiff, touching 

G 
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his sufficiency, in such manner as the Judge or County Clerk in his discre- 
tion, may think proper. The examination shall be reduced to writing, 
and subscribed by the bail, if required by the plaintiff. 

90. If the Judge or Clerk find the bail sufficient he shall annex the ex- 
amination to the undertaking, endorse his allowance thereon and cause 
them to be filed, and the sheriff shall thereupon be exonerated from liabil- 
ity. 

91. The defendant may, at the time of his arrest, instead of giving 
bail, deposit with the sheriff the amount mentioned in the order. In case 
the amount of the bail be reduced, as provided in this chapter, the defend- 
ant may deposit such amount instead of giving bail. In either case, the 
sheriif shall give the defendant a certificate of the deposit made, and the 
defendant shall be discharged out of custody. 

92. The sheriff shall immediately after the deposit pay the same into 
court, and take from the clerk receiving the same, two certificates of such 
payment ; the one of which he shall deliver or transmit to the plaintiff, 
or his attorney, and the other to the defendant. For any default in mak- 
ing such payment the same proceedings may be had on the official bond 
of the sheriff, to collect the sum deposited, as in other cases of delinquency. 

93. If money be deposited, as provided in the last two sections, bail 
may be given, and may justify upon notice, at any time before judgment ; 
and on the filing of the undertaking and justification with the clerk, the 
money deposited shall be refunded by such clerk to the defendant. 

94. Where money shall have been deposited, if it remain on deposit 
at the time of a recovery of a judgment in favor of the plaintiff, the clerk 
shall, under the direction of the court, apply the same in satisfaction there- 
of; and after satisfying the judgment, shall refund the surplus, if any, to 
the defendant. If the judgment be in favor of the defendant, the clerk 
shall, under like direction of the court, refund to him the whole sum de- 
posited and remaining unapplied. 

95. If, after being arrested, the defendant escape or be rescued, the 

sheriff shall himself be Uable as bail ; but he may discharge himself from 

such liability, by the giving and justification of bail, at any time before 

judgment. 

Where the bail given for the defendant upon his arrest are excepted to and do not 
justify, and no other bail are given, nor a deposit made, tlie sheriff becomes Uable as 
bail. — Buchnan vs. Carnley^ 9 Pr. R., 180. 
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The sheriff may as bail re-arrest the defendant without process. — Sartoa vs. Maru- 
gues, 9 Pr. R., 188. 

96. If a judgment be recovered against the sheriff, upon his liability 
as bail, and an execution thereon be returned unsatisfied in whole or in 
part, the same proceedings may be had on his official bond, for the recov- 
ery of the whole or any deficiency, as in other cases of delinquency. 

97. A defendant arrested may at any time before the justification of 
'bail apply to the Judge who made the order, or the Court in which the ac- 
tion is pending, upon reasonable notice to the plaintiff to vacate the order 
of arrest, or to reduce the amount of bail. If the application be made 
upon affidavits, on the part of the defendant, but not otherwise, the plain- 
tiff may oppose the same by affidavits or other proofs, in addition to those 
on which the order of arrest was made. 

A motion to vacate an order of arrest must be made before the bail have justified if 
excepted to, or before the time to except expires. — Leiois vs. Truesdell^ 1 Code R. N. 
S., 106 ; Barker vs. Dillon, ib. 206. 

A party discharged for defect of proof may be re-arrested upon perfecting the same. 
— Tucker vs. CJiapman, Superior Court. 

A person once arrested and discharged cannot be re-arrested in the same action. — 
McGilvery vs. MoreJieady 2 Cal., 607. 

98. If upon such application it shall satisfactorily appear that there 
was not sufficient cause for the arrest, the order shall be vacated ; or if it 
satisfactorily appear that the bail was fixed too high, the amount shall be 
re(^uced. 



CHAPTER n. 

CLAIMS FOR DELIVERY OF PERSONAL PROPERTY. 

99. The plaintiff, in an action to recover the possession of personal 

property, may, at the time of issuing the summons, or at any time before 

answer, claim the delivery of such property to him, as provided in this 

chapter. 

This provisional remedy cannot be maintained against a party who has not in fact or 
in law the possession or control of the property claimed. — Roberts vs. Randal^ 3 Sand., 
707 ; Brockway vs. Bumap, 12 Barb., 347. 

100. Where a delivery is claimed, an affidavit shall be made by the 
plaintiff, or by some one in his behalf, showing : 

1st. That the plaintiff is the owner of the property claimed (particu- 
larly describing it,) or is lawfully entitled to the possession thereof: 
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2d. That the property is wrongfully detained by the defendant : 

3d. The alleged cause of the detention thereof, according to his best 

knowledge, information and belief: 

4th. That the same has not been taken for a tax, assessment or fine, 

pursuant to a statute ; or seized under an execution, or an attachment 

against the property of the plaintiff; or if so seized, that it is by statute 

exempt from such seizure ; and, 

5th. The actual value of the property. , 

A general appearance by defendants is a waiver of any irregularity in the affidavits on 
which the requisition is founded. — Hyde vs, Patterson, 1 Abbott, 248. 

101 J. The plaintiff or his attorney may thereupon by an endorsement 

in writing upon the affidavit, require the Sheriff of the County where the 

property claimed may be, to take the same from the defendant. 

The sheriff will, however, be liable to the owner who has his legal remedy against 
any one for the taking, unless it be by virtue of legal process against him. — RJiodes vs. 
Patterson, 3 Cal., 469. 

102 J. Upon a receipt of the affidavit and notice, with a written under- 
taking, executed by two or more sufficient sureties, approved by the Sheriff, 
to the effect that they are bound to the defendant in double the value of 
the property, as stated in the affidavit for the prosecution of the. action, for 
the return of the property to the defendants, if return thereof be adjudged, 
and for the payment to him of such sum as may from any cause be recov- 
ered against the plaintiff, the Sheriff shall forthwith take the property 
described in the affidavit, if it be in the possession of the defendant or his 
agent, and retain it in his custody. He shall also, without delay, serve on 
the defendant a copy of the affidavit, notice and undertaking by delivering 
the same to him personally, if he can be found, or to his agent from whose 
possession the property is taken ; or if /neither can be found ^ ^Hi^, by 
leaving them at the usual place of ab6(^e, with some person of suitable age 
and discretion ; or if neither have any known place of abode, by putting 
them in the nearest post office, directed to the defendant. 

In an action on the bond, the fact that defendant brought his action before an incom- 
petent tribunal is no defense, and the plea that the title of property so replevied is in 
him, is bad. — McDermoit vs. IsbeU^ 4 Cal., 113. 

The sheriff must endorse his approval on the undertaking. — Burns vs. Bobbins, 1 
Code Rep., 62. 

A bond may be filed nunc pro tunc when the one given in the first instance is defec- 
tive. — Newland vs. Willits, 1 Barb., 20 ; Manhy vs. Patterson, 3 Code Rep., 89. 

Where a replevin bond substantially conforms to the act, and no variation is pointed 
out, the assignees of the defendants can maintain an action upon it. — Wingate vs. 
Brooks, 3 Cal., 112. 

103. The defendant may, within two days after the service of a copy 
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of the affidavit and the undertaking, give notice to the sheriff that he ex- 
cepts to the sufficiency of the sureties. If he fails to do so, he shall be 
deemed to have waived all objection to them. When the defendant ex- 
cepts, the sureties shall justify on notice in lik^ manner as upon bail on 
arrest ; and the sheriff shall be responsible for the sufficiency of the sure- 
ties until the objection to them is either waived, as above provided, or 
until they justify. K the defendant except to the sureties, he cannot re- 
claim the property as provided in the next section. 

104. At any time before the delivery of the property to the plaintiff, the 
defendant may, if he do not except to the sureties of the plaintiff, require 
the return thereof, upon giving to the sheriff a written undertaking, exe- 
cuted by two or more sufficient sureties, to the effect that they are bound 
in double the value of the property, as stated in the affidavit of the plain- 
tiff, for the delivery thereof to the plaintiff, if such delivery be adjudged, 
and for the payment to him of such sum as may, for any cause, be recov- 
ered against the defendant. If a return of the property be not so required 
within five days after the taking and serving of notice to the defendant, it 
shall be delivered to the plaintiff, except as provided in section one hun- 
dred and nine. / . . 

This bond 13 assignable ^'the sherifif. — Wingate vs. Brooks^ 8 Cal., 112. 

105. The defendant's sureties, upon notice to the plaintiff of not less 
than two or more than five days, shall justify before a Judge or County 
Clerk, in the same manner as upon bail on arrest ; and upon such justifi- 
cation, the Sheriff shall deliver the property to the defendant. The Sheriff 
shall be responsible for the defendant's sureties until they justify, or until 
the justification is completed or expressly waived, and may retain the 
property until that time ; if they, or others in their place, fail to justify at 
the time and place appointed, he shall deliver the property to the plain- 
tiff. 

106. The qualification of sureties and their justification shall be such 
as are prescribed by this Act, ui respect to bail upon an order of arrest. 

107. If the property, or any part thereof, be concealed in a building 
or enclosure, the sheriff shall publicly demand its delivery ; if it be not 
delivered, he shall cause the building or enclosure to be broken open, and 
take the property into his possession ; and if necessary, he may call to his 
aid the power of his county. 

108. When the sheriff shall have taken property, as in this chapter 
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provided, he shall keep it in a secure place, and deliver it to the party en- 
titled thereto, upon receiving liis lawful fees for taking, and his necessary 
expenses for keeping the same. 

109. If the property taken be claimed by any other person than the 
defendant or his agent, and such person make affidavit of his title thereto, 
or right to possession thereof, stating the grounds of such title or right, and 
serve the same upon the Sheriff, the Sheriff shall not be bound to keep the 
property, or deliver it to the plaintiff, unless the plaintiff, on demand of 
him or his agent, in^en^^y thQ.ghapiff against such claim, by an under- 
taking, by two diifei'^igik sureties, Accompanied by their affidavits, that they 
are each worth double the value of the property as specified in the affida- 
vit of the plaintiff, over and above their debts and liabilities, exclusive of 
property exempt from execution, and are freeholders or householders in 
the County ; and no claim to such property by any other person than the 
defendant or his agent, shall be valid against the Sheriff, unless so made. 

IIOJ. The Sheriff shall file the notice, undertaking and affidavit, with 
his proceedings thereon, with the Clerk of the Court in which the action is 
pending, within twenty days after taking the property mentioned therein. 



CHAPTER in. 



INJUNCTION. 

111. An injunction is a writ or order, requiring a person to refrain 
from a particular act. The order or writ may be granted by the court in 
which action is brought, or by a Judge thereof, or by a County Judge ; and 
when made by a Judge may be enforced as the order of the court. 

Abuse in injunctions should be gwte^ agjunst. — Detoitt vs. Hays, 2 Cal., 463. 

An injunction operates to restrain not only the party enjoined but other courts on 
the ground of judicial comity. — Engeh vs. Lubeclcy 4 Cal., 81. Contra : Grant vs. 
Quick, 6 Sand., 612. 

An injunction is a mere remedial process and where the party obtaining it has also 
obtained a judgment upon his cause, the court will not revise the propriety of granting 
the writ. — Hicks vs. Davis, 4 Cal., 67. 

112. An injunction may be granted in the following cases: 

1st. When it shall appear by the complaint that the plaintiff is entitled 
to the relief demanded, and such relief, or any part thereof, consists in re- 
straining the commission or continuance of the act complained of, either 
for a limited period or perpetually. 
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2d. When it shaJl appear by the complaint or affidavit that the com- 
mission or continuance of some act during the litigation would produce 
great or irreparable injury to the plaintiff. 

3d. When it shall appear during the litigation that the defendant is 
doing, or threatens, or is about to do, or is procuring or suffering to be 
done, some act in violation of the plaintiff's rights, respecting the subject 
of the action and tending to render the judgment ineffectual. 

The allegation, irreparable injury, is insufficient. — Dewitt vs. Hays^ 2 Oal., 463. 

The writ of injunction can only be issued where the case is one of equity jurisdiction. 
— Minturn vs. Hays^ 2 Cal., 590. 

A perpetual injunction to restrain defendants from raising their dam higher than the 
point designated was allowed. — Ramsay vs. CJuindler^ 3 CaJ., 90. 

The nuisance complained of must cause irremediable mischief, or such an injury as 
cannot be compensated by damages. — Gregory vs. Eay^ 3 Cal., 332 ; Middleion vs. 
Franklin^ ib., 238 ; Waldron vs. Marshy 6 Cal., 9. 

An injunction will sometimes be allowed to present a multiplicity of suits. — Woodruff 
vs. Msher^ Vl Barb., 224. 

An injunction under the second division can only be for acts done or threatened, 
pending the litigation. — 8ebring vs. Lant^ 9 Pr. R., 347 ; Malcobn vs. Miller^ 6 ib., 
456. 

The effect of the temporary injunction under the third division is not to restrain any 
remover or disposition whatever of defendant's property, but only such as would de- 
fraud the creditors. — Brewster vs. Hodges, 1 Duer, 609. 

An injunction to restrain the collection of a tax illegally laid upon personal estate, 
will not be granted. — Wilson vs. Mayor of New York, 1 Abbott, 4 ; Chemical Bank 
vs. Same, ib., 79 ; New York Life Insurance Go. vs. Same, ib., 250. 

An injunction may bo granted to restrain proceedings on judgment, and in many 
, cases this course is preferable to granting an order in the suit sought to be stayed. — 
' Watt vs. Rogers, 2 Abbott, 261. 

The courts of this State have no power to restrain by injunction the acts of officers of 
the State who are proceeding under authority of a law of the State. That such law is 
unconstitutional forms no ground for granting such injunction. — Tliompson vs. Conimis- 
missioners of the Canal Fund., 2 Abbott, 248. 

113. The injunction may be granted at the time of issuing the sum- 
mons upon the complaint ; and at any time afterwards, before judgment, 
upon affidavits. The complaint in the one case, and the affidavits in the 
other, shall show satisfactorily that sufficient grounds exist therefor. No 
injunction shall be granted on the complaint, unless it be verified by the 
oath of the plaintiff, or some one in his behalf, that he the person making 
the oath has read the complaint, or heard the complaint read, and knows 
the contents thereof, and the same is true of his own knowledge, except 
the matters therein stated on information and belief, and that as to those 
matters he believes it to be true. When granted on the complaint, a copy 
of the complaint and verification attached shall be served with the injunc- 
tion : when granted upon affidavit, a copy of the affidavit shall be served 
with the injunction. 

See notes to Section 55. 
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The order of injunction must be served by copy. Verbal notice is insuflScient, unless 
the party be in court and hear the order pronounced. — Elliot vs. Osborne^ 1 Cal., 396. 

114. An injunction shall not be allowed after the defendant has an- 
swered, unless upon notice, or upon an order to show cause ; but in such 
case the defendant may be restrained until the decision of the Court or 
Judge granting or refusing the injunction. 

115. On granting an injunction, the Court or Judge shall require, ex- 
cept where the people of the State are a party plaintiff, a written un- 
dertaking, with sufficient sureties, to the effect that the plaintiff will pay 
to the party enjoined such damages, not exceeding an amount to be speci- 
fied, as such party may sustain by reason of the injunction, if the Court 
finally decide that the plaintiff was not entitled thereto. 

An injunction order is inoperative unless the undertaking be given. — Elliott vs. Os- 
borne, 1 Cal, 396. 

For suits on undertakings, see Morgan vs. Thrift, 2 Cal., 662; Cunningham vs. 
Breed, 4 Cal, 884 ; Gelston vs. miitesides, 3 Cal., 309. 

In suit on undertaking, counsel fees in having injunction dissolved, allowed. — Ah 
Thaie vs. Quan Wan, 3 Cal., 216; Coates vs. Coatea, 1 Duer, 664. 

The court may order a reference to ascertain the damages sustained by an injunction 
issued without cause. — Russell vs. Elliot, 2 Cal., 245 ; JSullivan vs. Judah, 4 Paige, 
444. 

A party filing an undertaking to obtain an injunction, is deemed to have waited the 
right to insist on a trial by jury ; and consented that the damages may be asceilained in 
the mode prescribed by the Statute ; and an order of reference is no violation of the con- 
stitutional right to trial by jury. — Russell vs. Elliott, 2 Cal., 246. 

116. If the Court or Judge deem it proper that the defendant, or any 
of several defendants, should be heard before granting the injunction, an 
order may be made requiring cause to be shown, at a specified time and 
place, why the injunction should not be granted ; and the defendant may, 
in the mean time, be restrained. 

117. An injunction to suspend the general and ordinary business of a 
corporation, shall not be granted except by the court ; nor shall it be granted 
without due notice of the application therefor to the proper officers of the 
corporation, except when the people of this State are a party to the pro- 
ceeding. 

118. If an injunction be granted without notice, the defendant, at any 
time before the trial, may apply upon reasonable notice to the Judge who 
granted the injunction, or to the court in which the action is brought, to 
dissolve or modify the same. The application may be made upon the 
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complaint and the affidavit on which the injunction was granted, or upon 
affidavit on the part of the defendant, with or without the answer. If the 
application be made upon affidavits on the part of the defendant, but not 
otherwise, the plaintiff may oppose the same by affidavits, or other evi- 
dence in addition to those on which the injunction was granted. 

A motion to yacate an injunction once denied, cannot be renewed unless leave be re- 
served or some new ground in vacating arise. — Hoffman vs. Livingston^ 1 John Ch. 
R., 211. 

119. If upon such application it satisfactorily appear that there is not 
sufficient ground for the injunction, it shall be dissolved ; or .if it satisfacto- 
rily appear that the extent of the injunction is too great, it shall be modified. 



CHAPTER IV. 



ATTACHMENT. 

120t. The plaintiff at the time of issuing the summons, or at any time 
afterwards, may have the property of the defendant attached, as security for 
the satisfaction of any judgment that may be recovered, unless the defend- 
ant give security to pay such judgment, as hereinafter provided in the 
following cases : 

Ist In an action upon a contract express or implied, for the direct 
payment of money, which contract is made or is payable in this State, and 
is not secured by a mortgage upon real or personal property. 

2d. In an action upon a contract, express or implied, against a de- 
fendant not residing in this State. 

Attachment only given in cases of indebtedness arising out of contract. — Grisvwld 
Ts. 8?iarp, 2 Cal., 1?. 

The contract must be made in this State, or must contain a stipulation that the money 
is to be paid here, to authorize an attachment. — JDulton vs. Shelton, 3 Cal., 206. 

Where the defendant left New York State and went to Wisconsin to establish busi- 
ness, but intended, even if successful, to leave it in charge of a clerk and return ; held, 
he was not a non-resident. — Hurlhut vs. Seeley^ 2 Abbott, 138. 

Where a party has been attached as a non-resident, he may move to discharge the 
attachment on the ground of his being a resident, and the Court will grant a reference 
to ascertain the feet without an undertaking from defendant. — Killian vs. Washing' 
ton, 2 Code Rep., 78. 

121t. The Clerk of the Court shall issue the writ of attachment upon 
receiving an affidavit by or on behalf of the plaintiff, which shall be filed, 
showing — 

1st. That the defendant is indebted to the plaintiff, (specifying the 

H 
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amaunt of such indebtedness, over and above all legal set-offs or counter 
claims,) upon a contract express or implied, for the direct payment of 
money, and that such contract was made or is payable in this State, and 
that the payment of the same has not been secured by any mortgage on 
real or personal property ; or, 

2d. That the defendant is indebted to the plaintiff, (specifying the 
amount of such indebtedness as near as may be, over and above all legal 
set-offs or counter claims,) and that the defendant is a non-resident of the 
State. 

The affidavit must state whether the contract Is express or is implied, and not state it 
in the alternative. — ffawleyya. JDelnuu, 4 Cal., 196. 

122. Before issuing the writ the clerk shall require a written undertak- 
ing on the part of the plaintiff, in a sum not less than two hundred dollars, not 
exceeding the amount claimed by the plaintiff, with sufficient sureties to 
the effect, that if the defendant recover judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the sum specified 
in the undertaking. 

For suit on attachment bond see Heath vs. Lent, 1 Cal., 410 ; Benedict vs. Bray, 2 
Cal., 261, and Ah Thaie vs. Qiian Wan, 3 Cal., 216, overruling part of Heath yb. Lent. 

The undertaking must precede the writ and accompany the affidavit. — Benedict vs. 
Bray, 2 Cal., 251. 

An attachment issued without an undertaking of a plaintiff and a surety would be ir- 
regular and perhaps void. — Bennett vs. Brovon, 1 Code Rep., N. S., 267. 

123. The writ shall be directed to the Sheriff of any county in which 
property of such defendant may be, and require him to attach and safely 
keep all the property of such defendant within his county, not exempt 
from execution, or so much thereof as may be sufficient to satisfy the plain- 
tiff's demand, the amount of which shall be stated in conformity with the 
complaint, unless the defendant give him security by the undertaking, of 
at least two sufficient sureties, in an amount sufficient to satisfy such de- 
mand, besides costs ; in which case to take such undertaking. Several 
writs may be issued at the same time, to the Sheriffs of different counties. 

The sureties are estopped from controverting that the defendant was not a non-resi- 
dent. — Haggart vs. Morgan, 1 Seld, 422. 

124. The rights or shares which the defendant may have in the stock 
of any corporation or company, together with the interest and profits 
thereon, and all debts due such defendant, and all other property in this 
State of such defendant not exempt from execution, may be attached, and 
if judgment be recovered, be sold to satisfy the judgment and execution. 

125. The Sheriff to whom the writ is directed and delivered shall ex- 
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ecute the same without delay, and if the undertaking mentioned in Section 
123 be not given, as follows : 

1st. Real property shall be attached by leaving a copy of the writ with 
the occupant thereof; or if there be no occupant, by posting a copy in a 
conspicuous place thereon, and filing a copy, together with a description 
of the property attached, with the Recorder of the county. 

2d. Personal property, capable of manual delivery shall be attached by 
taking it into custody. 

3d. Stock or shares, or interest in stock or shares, of any corporation 
or company, shall be attached by leaving with the President, or other 
head of the same, or the Secretary, Cashier or Managing Agent thereof, 
a copy of the writ, and a notice stating the stock or interest of tlie defend- 
ant is attached in pursuance of such writ. 

4th. Debts and credits and other personal property, not capable of 
manual delivery, shall be attached by leaving with the person owing such 
debts, or having in his possession, or under his control, such credits, or 
other personal property, a copy of the writ, and a notice that the debts 
owing by him to the defendant, or the credits and other personal property 
in his possession or under his control, belonging to the defendant, are at- 
tached in pursuance of such writ 

Money of the city, appropriated for a particular purpose, cannot be attached for any 
other debt. — Galrter vs. City of San FrancMco, 4th Dist. Court, July 1, 1866. 

3d. Bonds made by a railroad company, and placed in the hands of their agents to 
be sold, are not, either in the hands of the company or of the agents, the property of 
the company, in such sense that an attachment issued against the company can be levied 
upon them. — Goddington vs. Oilbert, 2 Abbot, 242. 

The writ first delivered to the SheriflF has priority whether or not the writs are served 
by the same deputies or at the same time. — Edvoards vs. Hermann^ Superior Court 

An attachment upon property creates a lien thereupon and cannot in Insolvency be 
delivered to the assignee. — Pickett vs. HU Creditors^ 4th Dist. Court. 

126. Upon receiving information in writing from the plaintiff, or his 
attorney, that any person has in his possession, or under his control, any 
credits or other personal property belonging to the defendant, or is owing 
any debt to the defendant, the sheriff shall serve upon such person a copy 
of the writ, and a notice that such credits, or other property or debts, as 
the case may be, are attached in pursuance of such writ. 

127. All persons having in their possession, or under their control, any 
credits or other personal property belonging to the defendant, or owing 
any debts to the defendant at the time of service upon them of«a copy of 
the writ and notice, as provided in the last two sections, shall be, unless 
such property is delivered up or transferred, or such debts be paid to the 
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Sheriff, liable to the plamtiff, for the amount of such credits, property or 
debts, until the attachment be discharged, or any judgment recovered by 
him be satisfied. 

128ir. Any person owing debts to the defendant, or having in his pos- 
session or under his control, any credits or other personal property be- 
longing to the defendant, may be required to attend before the Court or 
Judge, or a Referee appointed by the Court or Judge, and be examined 
on oath respecting the same. The defendant may also be required to at- 
tend for the purpose of giving information respecting his property, and 
may be examined on oath. The Court or Judge may, after such exami- 
nation, order personal property capable of manual delivery to be delivered 
to the Sheriff on such terms as may be just, having reference to any liens 
thereon, or claims against the same, and a memorandum to be given of all 
other personal property, containing the amount and description thereof. 

Where a garnishee answers under oath that he was released by the plaintiff, who 
abandoned the examination, he should be discharged unless such answer under oath be 
denied by plaintiff. Where a party is gamisheed to answer on a certain day, and ap- 
pears, and the summoning party declines or is not prepared to take his answer, and a 
term elapses, the party is discharged from liability to answer. — Ogden vs. MUh^ 3 
Gal., 258. 

A garnishee can only be required to answer as to his liability to defendant at the 
time of the service of garnishment. — Johnson vs. Carry, 2 Cal., 88 ; Norris vs. Bur- 
goyne, 4 Cal., 409. 

Unless the answer of the garnishee discloses liens having priority of claim upon the 
fund in his hands an order for a bill of interpleader will not be granted. — Cahoon vs. 
Levy, 4 Cal., 248. 

To subserve the purpose of justice, Courts should allow a garnishee to amend his 
answer whenever it appears that he has committed a mistake or fallen into an error 
which could not reasonably have been avoided, but not otherwise. — Smith vs. Hutch- 
inson, 5 Cal., 10. 

129. The Sheriff shall make a full inventory of the property attached, 
and return the same with the writ. To enable him to make such return 
as to debts and credits attached, he shall request, at the time of service, 
the party owing the debt, or having the credit, to give him a memoran- 
dum, stating the amount and description of each ; and if such memorandum 
be refused, he shall return the fact of refusal with the writ. (The party 
refusing to give the memorandum may be required to pay the costs of any 
proceedings taken for the purpose of obtaining information respecting the 
amounts and descriptions of such debt or credit. ' ^ 

130. If any of the property attached be perishable, the Sheriff shall 
sell the same in the manner in which such property is sold on execution. 
The proceeds, and other property attached by him, shall be retained by 
him to answer any jiMgment that may be recovered in the action, unless 
sooner subjected to execution upon another judgment recovered previous 
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to the issuing of the attachment. Debts and credits attached may be col- 
lected by him, if the same can be done without suit. The Sheriff's 
receipt shall be a sufficient discharge for the amount paid. 
See Sec. 654. 

131. If any personal property attached be claimed by a third person 
as his property, the Sheriff may summon a jury of six men to try the va- 
lidity of such claim ; and such proceedings shall be had thereon, with the 
like effect, as in a case of a claim after levy upon execution. 

132. If judgment be recovered by the plaintiff, the Sheriff shall satisfy 
the same out of the property attached by him which has not been delivered 
to the defendant, or a claimant as hereinbefore provided, or subjected to 
execution on another judgment recovered previous to the issuing of the 
attachment, if it be sufficient for that purpose : 

1st. By paying to the plaintiff the proceeds of all sales of perishable 
property sold by him, or of any debts or credits collected by him, or so 
much as shall be necessary to satisfy the judgment : 

2d. If any balance remain due, and an execution shall have been is- 
sued on the judgment, he shall sell under the execution so much of the 
property, real or personal, as may be necessary to satisfy the balance, if 
enough for that purpose remain in his hands. Notice of the sales shall be 
given, and the sales conducted as in other cases of sales on execution. 

Where an attachment was issued by the Court against property of the debtor, and 
the Sheriff had executed the same and was ordered to make the amount due the creditor 
out of the goods, chattels and property of the debtor, the Sheriff could not maintain an 
action in his own name to recover a sum owing to the attachment debtor by a third 
person for goods sold and delivered. — Sublette vs. Melhado^ 1 Cal., 104. 

133. If after selling all the property attached by him remaining in his 
hands, and applying the proceeds, together with the proceeds of any debts 
or credits collected by him, deducting the fees, to the payment of the 
judgment, any balance shall remain due, the Sheriff shall proceed to col- 
lect such balance as upon an execution in other cases. Whenever the judg- 
ment shall have been paid, the Sheriff, upon reasonable demand, shall 
deliver over to the defendant the attached property remaining in his 
hands, and any proceeds of the property attached unapplied on the judg- 
ment. 

134. If the execution be returned unsatified in whole or in part, the 
plaintiff may prosecute any undertaking given pursuant to Section one 
hundred and twenty-three or Section one hundred and thirty-seven, or he 
may proceed as in other cases upon the return of an execution, 

I 
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135. If the defendant recover judgment against the plaintiff, any un- 
dertaking received in the action, all the proceeds of sales and money 
collected by the Sheriff and all the property attached remaining in the 
Sheriff's hands, shall be delivered to the defendant or his agent ; the order 
of attachment shall be discharged, and the property released therefrom. 

136t. Whenever the defendant shall have appeared in the action, he 
may apply, upon reasonable notice to the plaintiff, to the Court in which 
the action is pending, or to the Judge thereof, or to a County Judge, for 
an order to discharge the same, upon the execution of the undertaking 
mentioned in ths next Section ; and if the application be granted, all the 
proceeds of sales and monies collected by the Sheriff, and all the property 
attached remaining in his hands, shall be released from the attachment, 
and delivered to the defendant upon the justification of the sureties on the 
undertaking, if required by the plaintiff. 

137 J. Upon such application the defendant shall deliver to the Court 
or Judge an undertaking executed by at least two sureties, residents and 
freeholders or householders in the county, to the effect that the sureties 
will, on demand, pay to the plaintiff the amount of any judgment that may 
be recovered in favor of the plaintiff in the action, not exceeding the sum 
specified in the undertaking, which shall be sufiicient to satisfy the amount 
claimed by the plaintiff in his complaint, and the costs. The sureties may 
be required to justify, on such application before the Judge or Court, and 
the property attached shall not be released from the attachment without 
their justification, if the same be required. 

138 J. The defendant may also, any time before the time of answering 
expires, apply on motion, upon reasonable notice to the plaintiff, to the 
Court in which the action is brought, or to the Judge thereof, or to a 
County Judge, that the attachment be discharged on the ground that the 
writ was improperly issued. 

All order improperly dissolving an attachment will be reversed. — Beiaa vs. Brady^ 2 
Cal., 182. 

An order improperly refusing an attachment will be reversed, even after final judg- 
ment. — Grimeoid vs. Sharp^ 2 Oal., 17. 

189. If the motion be made upon affidavits, on the part of the defen- 
dant, but not otherwise, the plaintiffs may oppose the same by affidavits or 
other evidence, in addition to those on which the order of attachment was 
made. 

140. J£ upon such application it shall satisfactorily appear that the 
writ of attachment was improperly issued, it shall be discharged. 
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141. The Sheriff shall return the writ of attachment with the sum- 
mons, if issued at the same time ; otherwise, within twenty days after its 
receipt, with a certificate of his proceeding endorsed thereon, or attached 
thereto. The provisions of this chapter shall not apply to any suits already 
commenced, but so far as such suits may be concerned, the Act entitled 
" An Act to regulate proceedings against debtors by attachment," passed 
April 2 2d, 1850, shall be deemed in full force and effect. 

This return cannot be amended where a third party has acquired an interest adverse 
to the attachment. — Newhall vs. Provost^ 6 Cal., Jan'y T. 

The Sheriff's return is conclusive against the plaintiff, and his action must be for 
a false return. — Egery vs. Buchanan^ 5 Cal., 22. 
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DEPOSIT IN COURT. 

142. When it is admitted, by the pleading or examination of a party, 
that he has in his possession, or under his control, any money or other thing, 
capable of delivery, which, being the subject of the litigation, is held by him 
as trustee for another party, or which belongs, or is due, to another party, the 
Court may order the same, upon motion, to be deposited in Court, or de- 
livered to such party, upon such conditions as may be just, subject to the 
further direction of the Court. 

An order directing the defendant to pay the amount admitted due by the answer is 
an appealable order. — Merritt vs. Thompson^ 1 Abbott, 223. 

143 J. A receiver may be appointed by the Court in which the action 
is pending, or by a Judge thereof: 

1st. Before judgment, provisionally, on the application of either 
party when he establishes a prima fade right to the property, or to an 
interest in the property which is the action, and which is in possession 
of an adverse party, and the property or its rents and profits are in dan- 
ger of being lost or materially injured or impaired : 

2d. After judgment, to dispose of the property according to the 
judgment, or to preserve it during the pendency of an appeal, and 

3d. In such other cases as are in accordance with the practice of 
Courts of Equity jurisdiction. 

A special receiver appointed in a cause to take charge of the fund in dispute is an offi- 
cer of the Court and entitled to the instructions of the Court as to his duty under afl 
order in the cause respecting payment out of each fund. — Curtis vs. Lecmitt^ 1 Abbott, 
274. 

An order to show cause why a receiver should be appointed before the action is 
commenced, is irregular. — Kattenstroih vs. Ths Attor Bank^ 2 Duer, 682. 
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Upon a motion for the receiyer, the merits are not enquired into. It relates only to 
the preservation of the property in controversy. — Chapman vs. Hammer sly ^ 4 Wend., 
178. 

A receiver should apply for an order for leave to sue for a debt. — Meritt vs. Lyon^ 
16 Wend.. 410. 



TITLE VI. 

OP THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 

CHAPTER I. 

JUDGMENT IN GENERAL. 

144. A judgment is the final determination of the rights of the parties 
in the action or proceeding, and may be entered in term or vacation. 

Upon the adjournment of Term, the Court cannot disturb its judgment except in 
cases provided by statute. — Suydam vs. Pitcher^ 4 Cal. 280 ; Morrison vs. Dopman^ 8 
Cal. 256 ; Baldwin vs. KraTner^ 2 Cal. 582 ; Oarpentier vs. Hark^ 6 Cal. 81 ; Robb vs. 
Robb, 6 Cal. Jan. T. 

By a final judgment is to be understood, not a final determination of the rights of 
the parties in the subject matter of the litigation, but merely of the particular suit. — > 
Belt vs. Davis, 1 Cal. 134, 

A judgment rendered by a District Court, after the time appointed by law for its 
adjournment, is invalid, and will be reversed on appeal. — Smith vs. Chichester, 1 
Cal., 409. 

145. Judgment may be given for or against one or more of several 
plaintiffs, and for or against one or more of several defendants ; and it 
may, when the justice of the case requires it, determine the ultimate rights 
of the parties on each side, as between themselves. 

Judgment rendered in j&ivor of plaintiff against one defendant, and in favor of other 
defendant against plaintiff. — Rowe vs. Chandler, 1 Cal. 167 ; Adams vs. Gorham^ 
6 Cal. Jan. T. 

A general judgment against all defendants, where only one was served with process, 
is ei-ror. — Estell vs. Chenery, 8 Cal. 467. 

A judgment which is right will not be reversed because it is rendered upon a wrong 
reason. — Helm vs. Dwnars, 3 Cal. 454. 

It appearing upon the trial of an action brought against seven defendants, that five 
of them only were liable, the plaintiff nooved to strike out the names of the other two. 
Motion granted, with the addition that he pay their costs; and judgment rendered in 
fiiTor of the two for their costs, and against the five for debt and costs. 

The allowance of costs to the two defendants severed, sustained on appeal. The 
proper form of judgment in such a case. — Marks vs. Bard, 1 Abbott, 63. 

146. In an action against several defendants, the Court may, in its 
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discretion, render judgment against one or more of them, leaving the 
action to proceed against the others, whenever a several judgment is proper. 

147. The relief granted to the plaintiff, if there be no answer, shall not 
exceed that which he shall have demanded in his complaint ; but in any 
other case the Court may grant him any relief consistent with the case 
made by the complaint, and embraced within the issue. 

148. An action may be dismissed, or a judgment of non-suit entered, 
in the following cases : 

1st. By the plaintiff himself, at any time before trial, upon the pay- 
ment of costs, if a counter claim has not been made. J£ a provisional 
remedy has been allowed, the undertaking shall thereupon be delivered 
by the Clerk to the defendant, who may have his action thereon. 

2d. By either party, upon the written consent of the other. 

3d. By the Court, when the plaintiff fails to appear on the trial, and 
the defendant appears and asks for the dismissal. 

4th. By the Court, when upon the trial, and before the final submis- 
sion of the case, the plaintiff abandons it 

5th. By the Court, upon motion of the defendant, when upon the trial 
the plaintiff fails to prove a sufficient case for the jury. The dismissal 
mentioned in the first two subdivisions shall be made by an entry in the 
Clerk's register. Judgment may thereupon be entered accordingly. 

Where a bill disclosed that the same subject-matter had been litigated between the 
same parties in a prior suit, and that in the said suit, the plaintiff in this suit, had set 

up the same equity which he claims by this bill, the bill was ordered to be dismissed. 

Bamett vs. Kilbourne, 8 Cal. 327. 

Costs in way of indemnity, ought not to be taxed in case of non-suit. — Jiice vs. 
Leonard, 5 Cal. 15. 

Where the defendant moved for a non-suit, and afterward introduced evidence sup- 
plying the defect in the plaintiff's testimony tn which the motion for non-suit was 
founded. Held, that the defendant had thereby waived his motion, and could not insist 
upon it in the appellate court. — Ringgold vs. Haven, 1 Cal. 108. 

Pkdntiff may be non-suited against his consent. Where there is no evidence to war- 
rant a verdict, it is the duty of the Coui-t to enter a non-suit.— /2w^^oW vs. Haven, 1 
Cal. 108 ; Dalrymple vs. Hansen, ib. 126 ; Mateer vs. Brown, ib. 221 ; PercUta vs. 
Mariea, 3 Cal. 185. 

Where a party moves for a non-suit upon a specific ground, he cannot, on appeal, as- 
sume a different position. — Mateer vs. Brovm, 1 Cal. 221 ; LedLey vs. Hayes, ib. 160. 

If no objection is made to the introduction of promissory notes in evidence, 
whose endorsements are not denied with sufficient certainty in the answer, a non-suit 
cannot be granted on that ground. — Finkham vs. MeFarland, 5 Cal. 28. 

After a set-off is pleaded, plaintiff cannot discontinue as a matter of course.- — Cockle 
vs. Underwood, 1 Abbott, 1. 

149. In every case, other than those mentioned in the last section, the 
judgment shall be rendered on the merits. 
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JUDGMENT UPON FAILURE TO ANSWER. 

150. Judgment may be bad, if the defendant fail to answer the com- 
plaint, as follows : 

1st. In an action arising upon contract for the recovery of money or 
damages only, if no answer has been filed with the Clerk of the Court 
within the time specified in the summons, or such further time as may 
have been granted, the Clerk, upon the application of the plaintiff, shall 
enter the default of the defendant, and immediately thereafter enter judg- 
ment for the amount specified in the summons, including the costs, against 
• the defendant, or against one or more of several defendants in the cases 
provided for in Section 32. 

2d. In other actions, if no answer has been filed with the Clerk of the 
Court within the time specified in the summons, or such further time as 
may have been grante^j the. Cl^r^shall enter the default of the defendant; 
and thereafter the ^^g^m^tvii^i^dy apply at the first or any subsequent 
term of the Court for the relief demanded in the complaint K the taking 
of any account, or the proof of any fact, be necessary to enable the Court 
to give judgment, or to carry the judgment into effect, the Court may take 
the account or hear the proof; or may, in its discretion, order a reference 
for that purpose. And where the action is for the recovery of damages, 
in whole or in part, the Court may order the damages to be assessed by a 
jury : or, if to determine the amount of damages, the examination of a 
long account be necessary, by a r^erence as above provided. 

3d. In actions where the service of the summons was by publication, 
the plaintiff, upon the expiration of the time designated in the order of 
publication, may, upon proof of the publication, and that no answer has 
been filed, apply for judgment ; and the Court shall thereupon require 
proof to be made of the demand mentioned in the complaint ; and if the 
defendant be not a resident of the State, shall require the plaintiff or his 
agent to be examined on oath, respecting any pa3rments that have been 
made to the plaintiff, or to any one for his use, on account of such demand, 
and may render judgment for the amount which he is entitled to recover. 
Judgment by default will be set aside for surprise. — BicUeman vs. Kewen, 2 Cal. 248. 

If the summons be radically defective, it will not support a judgment by default. 

People vs. Woodlief, 2 Cal. 241. 

A final judgment by default can properly be rendered upon an unliquidated demand 
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when the defendant has been notified in the summons of the amount for which the 
plaintiff will take judgment. — Hartman vs. Williams^ 4 Cal. 254. 

There may be error in a judgment by default, as well as in a judgment rendered upon 
issue, joined in the pleadings, and tried by a jury, and the error may be corrected on 
appeal. — Stevens vs. Roas^ 1 Cal. 94. 



CHAPTER in. 



OF ISSUES, AND THE MANNER OP THEIR DISPOSITION. 

151. An issue arises when a fact or conclusion of law is maintained 
by the one party, and is controverted by the other. Issues are of two 
kinds : 

1st. Of law : and 

2d. Of fact. 

152 1. An issue of law arises upon a demurrer to the complaint, or an- 
swer as to some part thereof. 

153 J. An issue of fact arises : 

1st. Upon a material allegation in the complaint, controverted by the 
answer: and ' 

2d. Upon new matter in the answer, except an issue of law is joined 
therein. 

154. An issue of law shall be tried by the Court, unless it be referred, 
upon consent, as provided in Chapter VI. of this Title. 

155. An issue of fact shall be tried by a jury, unless a jury trial is 
waived, or a reference be ordered, as provided in this Act. Where there 
are issues both of law and fact to the same complaint, the issues of law 
shall be first disposed of. 

156. The Clerk shall enter cases upon the calendar of the Court, ac- 
cording to the date of the issue. Causes once placed on the calendar for 
a general or special term, if not tried or heard at such term, shall remain 
upon the calendar from Court to Court, until finally disposed of. 

157. Either party may bring the issue to trial, or to a hearing, and in 
the absence of the adverse party, unless the Court for good cause other- 
wise direct, may proceed with his case, and take a dismissal of the action, 
or a verdict or judgment, as the case may require. 
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TRIAL BY JURY. 



158. A motion to postpone a trial on the ground of the absence of 
evidence, shall only be made upon affidavit, showing the materiality of 
the evidence expected to be obtained, and that due diligence has been 
used to procure it. The Court may also require the moving party to state, 
upon affidavit, the evidence which he expects to obtain, and if the adverse 
party thereupon admit that such evidence would be given, and that it be con- 
sidered as actually given on the trial, or offered and overruled as improper, 
the trial shall not be postponed. 



CHAPTER IV. 



TRIAL BY JURY. 



ARTICLE I. 



FORMATION OP THE JURY. 



15J9. When the action is called for trial by jury, the Clerk shall pre- 
pare 4|g;parate ballots containing the names of the jurors summoned who 
have appeared and not been excused, and deposit them in a box. He 
shall then draw from the box twelve names, and the persons whose names 
are drawn shall constitute the jury. If the ballots become exhausted be- 
fore the jury is complete, or if from any 'cause a juror or jurors be 
excused or discharged, the Sheriff shall summon, under the direction of 
the Court, from the citizens of the county and not from bystanders, so 
many qualified persons as may be necessary to complete the jury. The 
jury shall consist of twelve persons, unless the parties consent to a less 
number. The parties may consent to any number not less than three. 
Such consent shall be entered by the Clerk in the minutes of the trial. 

A juror must be an elector in the county in which he is returned, and have resided in 
the county thii-ty days. — SampsQn vs. Scfiaffer^ 8 Cal., 107 ; People vs. Mare\ 6 Cal., 
59. 

The right of trial by jury cannot be waived by implication, but may be, in the mode 
prescribed by law. — Smith vs. Pollock^ 2 Cal., 92 ; Mussell vs. Elliot, ib., 245. 

160. As soon as the jury is completed, an oath or affirmation shall be 
administered to the jurors, in substance, that they each of them will well 

and truly try the matter at issue between — : the plaintiff, and 

the defendant, and a true verdict render according to the evidence. 

161. Either party may challenge the jurors, but when there are seve- 
ral parties on either side they shall join in a challenge before it can be 
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made. The challenges shall be to individual jurdrs, find shall either bo 
peremptory or for cause. Each party shall be entitled to four peremptory 
challenges. 

162. Challenges for cause shall be taken on one or more of the foU 
lowing grounds : 

1st. A want of any of the qualifications prescribed by statute to render 
a person competent as a juror : 

2d. Consanguinity or affinity within the third degree to either party : 

3d. Standing in the relation of guardian and ward, master and servant, 
employer and clerk, or principal and agent to either party ; or. being mem- 
ber of the family of either party ; or a partner in business with either 
party : or being security on any bond or obligation for either party : 

4th. Having served as a juror or been a witness on a previous trial 
between the same parties for the same cause of action : 

5th. Interest on the part of the juror in the event of the action, or in the 
main question involved in the action : 

6th. Having formed or expressed an unqualified opinion, or belief as 
to the merits of the action : 

7th. The existence of a state of mind in the juror evincing enmity 
against, or bias to, either party. 

163. Challenges for cause shall be tried by the Court. The juror 
challenged, and any other person, may be examined as a witness on the 
trial of the challenge. 



ARTICLE IL 



CONDUCT OF THE TRIAL. 

164. If, after the empanneling of the jury, and before verdict, a juror 

become sick, so as to be unable to perform his duty, the court may order 

him to be discharged. In that case the trial may proceed with the other 

jurors, or a new jury may be sworn, and the trial begin anew ; or the jury 

may be discharged, and a new jury then or afterwards empanneled. 

The withdrawal of a juror and continuance of a caae thereby, is no ground for reveiw- 
ing a judgment subsequently obtained. — Benedict vs. CazzenSy 4 Cal., 381. 

165. In charging the jury the Court shall state to them all matters of 
law which it thinks necessary £br their information in giving their verdibct ; 

J 
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and if it state the testimony of the case it shall also inform the jury that 
they are the exclusive judges of all questions of fact The Court shall 
furnish to either party at the time, upon request, a statement in writing of 
the points of law contained in the charge ; or shall sign at the time, a 
statement of such points prepared and submitted by the counsel of either 
party. 

The Court must give or refuse instructions. The sense must not be altered, although 
the phraseology may be modified. — Fcmler vs. Smithy 2 Cal., 89 ; Russell vs. Amador^ 
8 Oal., 400 ; Conrad vs. Lindley^ 2 Cal., 178 ; Jamison vs. Ghmary, 6 CaL, 82. 

A request to charge the jury should be in such form that the Court may charge in 
the terms of the request, without qualification. — Carpenter vs. Stilwelly 1 Kern, 61. 

It seems improper to instruct the jury to take into contdderation all the feu^ts and do 
equal justice between all the parties — it may mislead them. — Kelly yb. Cunningham. 1 
Cal., 366. 

The whole charge of a District Judge should be taken together, and when considered 
in this way, if it appear that the jury have not been misled by it, a new trial will not be 
granted ; although some of the instructions may in slight respects be repugnant to each 
other. — Carrinffton vs. Pacific M. S. S. Co.^ 1 Cal., 475. 

The charge of a Judge to a jury should be given with reference to the testimony ad- 
duced on the trial; and where the charge is returned on appeal, but no -portion of 
the testimony, this Court will not undertake to determine as to the correctness or incor- 
rectness of the charge. — The People vs. McCavley^ 1 Cal., 879. ' 

The Court should refuse to instruct the jury on abstract questions of law. — Fowler vs. 
Smithy 2 Cal., 39. 

An erroneous instruction may be assigned for error, if there be any evidence rendering 
it pertinent to the issue. — Buzzell vs. Bennett^ 2 CiJ., 101. 

It is error in the Court to refuse to instruct the jury in accordance with the provis- 
ions of the 185th Section of the Act to regulate settlements of the estates of deceased 
persons when requested so to do, and the evidence shows that it is proper and relevant. 
— Benedict vs. Haggin^ Administrator, 2 Cal., 885. 

Where the complaint does not charge the mortgagee in possesion with negligence or 
improper conduct, in the leasing the mortgaged premises, but requires him to account 
for the rents he actually received, it is proper in the Court to refuse to instruct the 
jury that he might have leased the property di£ferently, and to charge him with what he 
might have received, if so leased. — Benham vs. Rowe^ 2 Cal., 887. 

The question of notice of the dissolution of partnership, is a &ct for the jury under 
the charge of the Court.— /2a6« vs. Wells d: Co., 8 Cal., 148. 

166. After hearing the charge, the jury may either decide in Court, 
or retire for deliberation. If they retire, they shall be kept together in a 
room provided for them, or some other convenient place, under the charge 
of one or more officers, until they agree upon their verdict, or are dis- 
charged by the Court. The officer shall, to the utmost of his ability, keep 
the jury together separate from other persons ; he shall not suffer any 
communication to be made to them, or make any himself, unless by order 
of the Court, except to ask them if they have agreed upon their verdict ; 
and he shall not, before the verdict is rendered, communicate to any per- 
son the state of their deliberations, or the verdict agreed upon. 

167. Upon retiring for deliberation the jury may take with them all 
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papers (except depositions,) which have been received as evidence in the 
cause ; or copies of such papers as ought not, in the opinion of the Court, 
to be taken from the person having them in possession ; aud they may 
also take with them notes of the testimony, or other proceedings on the 
trial, taken by themselves, or any of them ; but none taken by any other 
person. 

168. After the jury have retired for deliberation, if there be a disa- 
greement between them as to any part of the testimony, or if they desire 
to be informed of any point of law arising in the cause, they may require 
the officer to conduct them into Court. Upon their being brought into 
Court, the information required, shall be given in the presence of, or after 
notice to, the parties or counsel. 

It was error after the jury had retired to allow them to come into Court and instruct 
them in the absence of the parties or their counsel. — Redman vs. Ghdnack^ 5 Cal., 12. 

169. In all cases where a jury are discharged, or prevented from giv- 
ing a verdict, by reason of accident or other cause, during the progress of 
the trial, or after the cause is submitted to them, the action may be again 
tried inmiediately, or at a future time, as the Court shall direct 

170. While the jury are absent the Court may adjourn, from time to 
time, in respect to other business ; but it shall nevertheless be deemed open 
for every purpose connected with the cause submitted to the jury, until a ver- 
dict is rendered, or the jury discharged. The Court may direct the jury 
to bring in a sealed verdict, at the opening of the Court in case of. an 
agreement during a recess, or adjournment for the day. A final adjoum- 
flaent of the Court for the term shall discharge the jury. 

171. When the jury have agreed upon their verdict, they shall be 
conducted into Court by the officer having them in charge. Their names 
shall then be called, and they shall be asked by the Court, or the Clerk, 
whether they have agreed upon their verdict ; and if the foreman answer 
in the affirmative, they shall, on being required, declare the same. 

172. If the verdict be informal or insufficient, in not covering the 
whole issue or issues submitted, the verdict may be corrected by the jury 
imder the advice of the Court, or the jury may again be sent out, 

173. When the verdict is given, and is not informal or insufficient, the 
Clerk shall immediately record it, in full, in the minutes, and shall read it 
to the jury, and inquire of them whether it be their verdict If any juror 
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disagree, the jury shall be again sent out ; but if no disagreement be ex- 
pressed the verdict shall be complete, and the jury shall be discharged 
from the case. 

If the record shows what the verdict is, the affidavit of jurors will not be taken to 
contradict it. — Gill vs. Castro^ 5 Cal., 6 ; Wilson vs. Berryman, 5 Cal., 1 ; Amaby vs. 
Dickhouse, 4 Cal., 102. 

The Court should direct the verdict of a jury to be recorded as rendered by it. That 
should be treated as the verdict which the jury actually brings in. — Moody vs. McDon- 
ald, 4 Cal., 297. 



ARTICLE IIL 



THE VEBDICT. 

174. The verdict of a jury is either general or special. A general 
verdict is that by which they pronounce generally upon aU or any of the 
issues, either in favor of the plaintiff or defendant : a special verdict is 
that by which the jury find the facts only, leaving the judgment to the 
Court. The special verdict shall present the conclusions of fact as estab- 
lished by the evidence, and not the evidence to prove them ; and those 
conclusions of fact shall be so presented as that nothing shall remain to 
the Court but to draw from them conclusions of law. 

The finding of a jury will not be disturbed : 

a. Unless impeached for fraud, misconduct or mistake. — Payne vs. Jacobs, 1 Cal., 
89; Perry vs. Cochran, ib., 180 ; George vs. Law, ib., 363. 

h. Where the evidence in a new trial would warrant the same verdict. — FoUom vs. 
Tohler, 1 Cal., 207 ; McDermoU vs. Taylor, 5 Cal., 58. 

c. For conflicting evidence. — Hoppe\^. Rohh, 1 Cal., 373; Dwinelle y8. ffenriquez^ 
ib., 387; Vogan vs. Barrier, ib., 186; Johnson vs. Pendleton, ib., 132; Meyer vs. 
Gorham, 5 Cal., 14 ; Dv^ll vs. Bear River Co., 6 Cal., 6 ; Amsby yb. Dickhouse, 4 Cal., 
\(S2\^ Israel vs Ferguson, 6 Cal., 26; Lawson vs. McGee, 6 Cal., Jan'y T. ; Bernard 
vs. Raglan, 6 Cal., Jan*y T. 

d. If incompetent evidence had no influence on the jury. — Mateer vs. Brown, 1 Cal., 
231 ; Persse vs. Cole, ib., 869 ; Panaud vs. Jones, ib., 488. 

The finding of a jury on questions of fact is final and conclusive. — Perry vs. Coch- 
ran, 1 Cal., 180. 

The verdict must find separately the facts and conclusions of law. — Russell vs. Arma- 
dor, 2 Cal., 305; Brawn vs. Brovm, 3 Cal., Ill; Estell vs. Chenery, 3 Cal., 467 ; 
Thornton vs. Dougherty, 6 Cal., 24 ; Blood vs. Pixley, 5 Cal., 24. 

A verdict of a jury will not be set aside on the ground that one of the jurors " knew 
and was aware of the circumstance connected with the afiair,"the subject matter of the 
suit, where no objection was made to him until after the verdict was rendered; and it 
not appearing that he had formed or expressed an opinion before the trial or was in any 
way biased in favor of the plaintifl: — Lawrence vs. Collier, 1 Cal., 37. 

Where the verdict is clearly contrary to evidence the Court will reverse the judg- 
ment. — Acquitalya, Crowdl, 1 Cal., 191. 

Where the verdict is the result of a computation of aggregation and division it ia 
)Mul._Fi;«>n V9. Berr^an, 6 Cal, 7. 
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A yerdict may be amended in form so as to make it good in law, but must not affect 
the substance. — Truehody vs. Jacobsen, 2 Cal., 269 ; Ferkim vs. Wilson^ 8 Cal., 187 ; 
Little vs. Larabee, 2 Grreel., 8*7. 

An informal verdict, if consented to and entered, the informality will not be review- 
ed.— 7Vea<fM>c// vs. Wells, 4 Cal., 260. 

Jurors will not be allowed to impeach their own verdict. — Wilson vs. Berryman, 6 
Cal., 7 ; Gill vs. Castro, 6 Cal., 6 ; Amshy vs. Dickhouse, 4 Cal., 102. 

175 J. In an action for the recovery of money only, or specific real 
property, the jury in their discretion, may render a general or special ver- 
dict. In all other cnses the Court may direct the jury to find a special 
verdict, in writing, upon all or any of the issues, and in all cases may in- 
struct them, if they render a general verdict, to find upon particular ques- 
tions of fact, to be stated in writing, and may direct a written finding 
thereon. The special verdict or finding shall be filed with the Clerk, and 
entered upon the minutes ; where a special finding of facts shall be incon- 
sistent with the general verdict, the former shall control the latter, and 
the Court shall give judgment accordingly. 

The Court may direct a special verdict. — Burritt vs. Grihson, 8 Cal. 896. 

A general verdict will conclude all parties who do not answer separately, or demand 
separate verdicts. — Wlnan^ vs. Christy , 4 Cal. 70. 

176. When a verdict is found for the plaintiff, in an action for the 
recovery of money, or for the defendant, when a counter claim for the 
recovery of money is established, exceeding the amount of the plaintiff's 
claim as established, the jury shall also find the amount of the recovery. 

177. In an action for the recovery of specific personal property, if the 
property has not been delivered to the plaintiff, or the defendant, by his 
answer, claim a return thereof, the jury, if their verdict be in favor of the 
plaintiff, or if, being in favor of the defendant, they also find that he is 
entitled to a return thereof, shall find the value of the property, and may 
at the same time, assess the damages, if any are claimed in the complaint 
or answer, which the prevailing party has sustained by reason of the taking 
or detention of such property. 

178. Upon receiving a verdict an entry shall be made by the Clerk 
in the minutes of the Court, specifying the time of trial, the names of the 
jurors and witnesses, and the verdict ; and where a special verdict is found, 
either the judgment rendered thereon, or if the case be reserved for argu- 
ment or further consideration, the order thus reserving it 

See notes to Sec. 178. 
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CHAPTER V. 



TRIAL BY THE COURT. 



179. Trial by jury may be waived by the several parties to an issue 
of fact, in actions arising on contracts ; and with the assent of the Court in 
other actions, in the manner following : 

1st. By failing to appear at the trial. 

2d. By written consent, in person or by attorney, filed with the Clerk. 

3d. By oral consent in open Court, entered in the minutes. The 

Court may prescribe by rule what shall be deemed a waiver in other cases. 

** The Court may prescribe by rule," held unconstitutional. — JExline vs. Smithy 6 
Cal. 23. 
Filing an answer is not such an appearance. — Zane vs. Crowe, 4 Cal. 112. 

180. Upon the trial of an issue of fact by the Court, its decision shall 
be given in writing, and filed with the Clerk, within ten days after the 
trial took place. In giving the decision, the facts found and the conclu- 
sions of law, shall be separately stated. Judgment upon the decision shall 
be entered accordingly. 

The ten days are only directory. — Vermuele vs. Shaw, 4 Cal. 214; Shreveya, Adams^ 
6 Cal. 29. 

181. On a judgment upon an issue of law, if the taking of an account 
be necessary to enable the Court to complete the judgment, a reference 
may be ordered. 



CHAPTER VI.; 

OF REFERENCES, AND TRIAL BT REFEREES. 

182. A reference may be ordered upon the agreement of the parties, 
filed with the Clerk, or entered in the minutes : 

1st. To try any or all of the issues in an action or proceeding, whether 
of fact or of law, and to report a judgment thereon. . 

2d. To ascertain a fact necessary to enable the Court to proceed and 
determine the case. 
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Hearsay and irrelevant testimony should be excluded by referees.— D^/a i2tva vs. Ber- 
reyesa^ 2 Cal. 195. 

Beferees should exclude items barred by statute of limitation, if objected to.-^ib. 

Beferees have no power to allow parties to alter pleadings. — ^ib. ; Bonesteel vs. 
lA/nde, 8 Pr. B. 862. 

When an entry upon the minutes recites that " the parties came by their^attomeys, 
and defendant by his attorney moved the Court that the cause be referred ;"' held, that 
such reference was made on the appellant's motion, and in one of the modes pointed out 
by law, " by oral consent in open Court, entered on the minutes." — Batet vs. Visher^ 
2 Cal. 355. 

A reference cannot be made without consent of adverse party. — Benham vs. Bmoe^ 2 
Cal. 261 ; Smith vs. Pollock^ ib. 92 ; Seaman vs. Mariani^ 1 Cal. 886. 

The above held not to apply in equity cases. — Smith vs. Rowe^ 4 Cal. 6. 

Our statute concerning referees is in aid of common law remedy by arbitration, and 
does not alter its principles. — Tyton vs. Wdh^ 2 Cal. 122. 

A referee appointed merely to take an account between two parties, differs materially 
from a referee appointed in the stead of a Court, to try and determine a cause. — John." 
Km vs. Dopman, 6 Cal. Jan. T. 

188. When the parties do not consent, the Court may, upon the appli- 
cation of either, or of its own. motion, direct a reference in the following 
cases: 

1st. When the trial of an issue of fact requires the examination of a 
long account on either side ; in which case the referees may be directed 
to hear and decide the whole issue, or report upon any specific question of 
fact involved therein. 

2d. When the taking of an account is necessary for the information of 
the Court before judgment, or for carrying a judgment or order into effect 

3d. When a question of fact, other than upon the pleadings, arises 
upon motion or otherwise, in any stage of the action ; or 

4th. When it is necessary for the information of the Court in a special 
proceeding. 

Action for balance of account, defense, pajrment by a promissory note, replication, 
that plaintiff was induced to receive the note by means of fraudulent representations ; 
held, that the case was not referable under the statute, without the written consent of 
both parties. — Seaman v». Marianiy 1 Cal. 886. 

The Court may order a reference to ascertain damages of an injunction issued with- 
out a cause. — Russell vs. Elliott^ 2 CaL 245. 

Damages for unlawful detainer is not subject to reference, unless by consent. — Oee^ 
seka vs. Brannan^ 2 Cal., 517. 

A reference in which there is no order of Court or agreement filed or entered on 
the minutes, withdraws the cause from the jurisdiction of the Court, and no judgment 
can be entered upon the report without consent. — Heslep vs. San Francisco^ 4 Cal., 1. 

184. A reference may be ordered to any person or persons, not ex- 
ceeding three, agreed upon by the parties. If the parties do not agree, 
the Court or Judge shall appoint one or more referees, not exceeding 
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three, who reside in the county in which the action or proceeding is triable, 
and against whom there is no legal objection. 

See Sec. 629. 

The referees need not be sworn. — Sloan vs. Smithy 3 Cal. 406. 

185. Either party may object to the appointment of any person as 
referee, on one or more of the following grounds : 

Ist. A want of any of the qualifications prescribed by statute to ren- 
der a person competent as a juror. 

2d. Consanguinity or affinity, within the third degree, to either p^rty. 

3d. Standing in the relation of guardian and ward, master and servant, 
employer and clerk, or principal and agent to either party ; or being a 
member of the family of either party ; or a partner in business with either 
party ; or being security on any bond or obligation for either party. 

4th. Having served as a juror, or been a witness on any trial between 
the same parties for the same cause of action. 

5th. Interest on the part of such person in the event of the action, or 
in the main question involved in the action. 

6th. Having formed or expressed an unqualified opinion or belief as to 
the merits of the action. 

7th. The existence of a state of mind in such person evincing enmity 
against, or bias, to either party. 

186. The objections taken to the appointment of any person as re- 
feree shall be heard and disposed of by the Court. Affidavits may be 
read, and any person examined as a witness, as to such objections. 

187. The referees shall make their report within ten days after thei 
testimony before them is closed. Their report upon the whole issue shall 
stand as the decision of the Court, and upon filing the report with the 
Clerk of the Court, judgment may be entered thereon, in the same manner 
as if the action had been tried by the Court. The decision of the referees 
may be excepted to and reviewed in like manner as if made by the 
Court. When the reference is to report the facts, the report shall have 
the effect of a special verdict. 

The report of a referee must be objected to in a Court below. — Porter vs. Barling^ 2 
Cal., 72 ; Goodrich vs. Marysville, 5 Cal, 88. 

The report of a referee is essentially the same as the award of an arbitration. — Gray- 
son vs. Guildy 4 Cal., 122. 

It must be taken advantage of by moving to set it aside, as on motion for a new trial 
^Sloan vs. Smith, 3 Cal., 406 ; Orayaon vs. Guild, 4 Cal., 122. 

The report of a referee ahould state the facts found and conclusions of law thereup- 
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on.-^OhurchyB. Erhen, 4 Sand., 691 ; Van Steenhurgh vs. ffoff^nan, 6 Pr. R., 492 ; 
Demififf vs. Post, 1 Code Rep., 121 ; Lambert vs. Smith, 8 Cal., 408 ; Caseva. Maxey, 
5 Cal,, 66 ; McKim vs. Redfem, 6 Cal. 69. 

The Supreme Court in a Chancery case will correct the errors of an erroneous judg- 
ment on the report of a referee, or the erroneous setting aside of the same. — Gray son 
vs. Guild, 4 Cal., 122. 

The correctness of the order setting aside the report of facts found by the referee, if 
it was questioned and excepted to, can be reviewed upon appeal after final judgment. — 
McHenry vs. Moore^ 6 Cal., 7. 

The report of a referee upon the fects of a case will be considered the same as the 
verdict of a jury.— TTa^^on vs. Minium, 1 Cal., 362; Case vs. Maxey, 6 Cal., 66; 
Goodrich vs. Marysville, 6 Cal., 88. 

Where there is conflicting evidence the report of the referee will not be set aside. — 
Merro vs. Graves^ 6 Cal., Jan'y T. 
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GENERAL PROVISIONS RELATING TO TRIALS. 



ARTICLE I. 



EXCEPTIONS. 

188. An exception is an objection taken at the trial to a decision upon 
a matter of law, whether such trial be by jury, Court or referees, and 
whether the decision be made during the formation of a jury, or in the ad- 
mission of evidence, or in the charge to a jury, or at any other time from the 
calling of the action for trial to the rendering of the verdict or decision. 
But no exception shall be regarded on a motion for a new trial, or on an 
appeal, unless the exception be material, and affect the substantial rights 
of the parties. 

Where the Court below tries the cause without a jury, the proper mode of reserving 
questions of law, is to ask the Court to decide them and note the refusal in a bill of ex- 
ceptions — Griswold vs. Sharpe, 2 Cal., 11. 

189. The point of the exception shall be particularly stated, and may 

be delivered in writing to the Judge, or if the party require it, shall be 

written down by the Clerk ; when delivered in writing, or written down 

by the Clerk, it shall be made conformable to the truth, or be at the time 

corrected until it is so made conformable. When not delivered in writing, 

or written down as above, it may be entered in the Judge's minutes and 

afterwards settled in a statement of the case, as provided in this Act. 

Where under the 2*7 Ist [668] Section of the Act to regulate proceedings in civil cas- 
es, the evidence is taken down by the Clerk in the Court below on motion of a party, a 
transcript of it, certified by him, is a substitute for a bill of exceptions or statement of 
facts, in the absence of such bill or statement. Decisions contravening the plain letter 

K 
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of the Btatate are Qot binding as SMttkonty.-^Jngraham vs. Oildemetter, 2d CaL, 
161. 

A mere transcript of t&e eridence taken down by the Clerk Is no part of the record, 
unless made so by bill of exceptions.^- 1Ft/Mm vs. MukUetan, 2 Cal., 64. 

190. No particular form of exception shall be required. The objec- 
tion shall be stated, with so much of the evidence, or other matter, as is 
necessary to explain it, but no more ; and the whole as briefly as possible. 

Where an exception is taken to the decision of a Court refusing anou-suit, it devolTes 
upon the plaintiff, on the settlement of the bill, to see that all the evidence material for 
him in sustaining the decisions complained of, is inserted in the bill of exceptions. — 
Binggold ys. Haven^ 1 Cal., 108. 

191. When a cause has been tried by the Court, or by referees, and 
the decision or report is not made immediately after the closing of the 
testimony, the de(;ision or report shall be deemed excepted to, on motion 
for a new trial or on appeal^ without any special notice that an exception 
is taken thereto. 



ARTICLE n. 

NEW TBIALS. 

192. A new trial^ is a re-examination of an issue of fact in the same 
Court, after a iml and decision by a jury. Court or referees. 

A new trial should not be granted where it is apparent the verdict of the jury would 
be the same- — Buchiew vs. Chipman^ 6 Cal., 78 ; Tohler vs. FoUom^ 1 Cal., 207. 

A new trial should be granted where justice requires it. — Boas vs. Austill, 2 CaL, 
183 ; Bartlett vs. Hcgden, 8 Cal., 66 ; Soyt vs. Saunders^ 4 Cal., 346. 

The power to grant new trials is one of legal discretion ; the abuse of it wUl only jus- 
tify interference by :m appelate Court. — Speck vs Ifoyty 8 Cal., 413 ; Drake vs. Pal- 
mefy 2 Cal., 177 ; Berryman vs. WiUon^ 6 Cal., 56 ; Taylor vs. McKirdey^ 4 Cal., 104; 
Wai8<m vs. McClay^ 4 Cal., 288; Bartlett vs. Hogden^ 8 Cal., 65; Buell vs. Bear 
River Co,^ 6 Cal., 6 ; Wood vs. Fohe9^ 6 Cal., 14 ; Cohen vs. Qower^ 6 Cal., 66. 

193. The former verdict or other decision may be vacated and a new 
trial granted, on the application of the party aggrieved, for any of the fol- 
lowing causes materially affecting the substantial rights of such party : 

1st. Irregularity in the proceedings of the Court, jury or adverse par- 
ty, or any order of the Court, or abuse of discretion by which either party 
was prevented from having a fair trial. 

2d. Misconduct of the jury. 

dd. Accident, or surprise, which ordinary prudence could not have 
.guarded against. 

4th. Newly discovered evidence, material for the party making the 
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application, which he could not, with reasonable diligence, have discov- 
ered and produced at the trial. 

5th. Excessive damages, appearing to have been given under the in- 
fluence of passion, or prejudice. 

6th. Insufficiency of the evidence to justify the verdict, or other decis- 
ion, or that it is against law. 

7th. Error in law, occurring at the trial, and excepted to by the party 
making the application. 

8d. Where surprise is set up by non*att.endance of witness, reasonable diligence must 
be shown. — Bartlett vs. ffogden, 8 Cal., 56 ; Rogers vs. Huie ; 1 Cal., 429 ; Brooks 
vs. Lyon^ 3 Cal., 113. 

If improper evidence be permitted to be ^ven to the jury a new trial will be granted, 
unless the Court can see that such evidence could have had no influence upon the ver- 
dict — Santillan vs. Moses, 1 Cal., 92. 

Surprise requires a continuance. — Boss vs. Austilly 2 Cal., 188. 

4th. The newly discovered evidence should be set forth in fiiD, on motion. — Perrff 
vs. Cochran, 1 Cal., 180; Burritt vs. Gibson, 3 Cal., 396. 

The newly discovered evidence must appear to be incontrovertible and conclusive. — 
Buckelew vs, Chipman, 6 Cal., 78; Bartlett y6. Hogden, 3 Cal., 55. 

6th. George vs. Law, 1 Cal., 863 ; Potter vs. SeaU, 6 Cal., 88 ; Payne vs. Padfie 
M, 8. 8. Co., 1 Cal., 33. 

194. When the application is made for a cause mentioned in the first, 
second, third and fourth subdivisions of the last Section it shall be made upon 
affidavit : for any other cause it shall be made upon a statement prepared 
as provided in the next Section. 

195. The party intending to move for a new trial shall give notice of 
the same within two days after the trial, and shall, within five days after 
such notice, prepare and file with the Clerk the affidavit required by the 
last Section, or a statement of the grounds upon which he intends to rely. 
If no affidavit or st^itement be filed within ^ye days after the notice, the 
right to movie for a new trial shall be deemed waived. The statement 
shall contain so much of evidence, or reference thereto, as may be neces- 
sary to explain the grounds taken and no more. Such statement, when 
containing any portion of the evidence of the case, and not agreed to by 
the adverse party, shall be settled by the Judge upon notice. On the ar- 
gument, reference may also be made to the pleadings, depositions, and 
documentary evidence on file, and to the minutes of the Court If the ap- 
plication be made upon affidavits filed, the adverse party may use counter 
affidavits on the hearing. Any counter affidavits shall be filed with the 
Clerk one day, at least, previous to the hearing, 

A motion for a new trial must be noticed within statute time. — JBUwU vs. Osborne^ 
1 Cal., 396 ; DermUo^Y%, Smith, ib., 437. 
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If no statement be filed, the order will be set HsAde,-^X,eech vs. AUen^ 2 OaL, 96 ; 
HUl vs. White, 2 Cal., 306. 

The statement must be agreed to or signed by the Judge. — Lurvey vs. Wells, 5 Cal., 
6 ; Linn vs. Tujist, 3 Cal., 89 ; Harley vs. Young, 4 Cal., 284. 

The Court may extend the tune for filing the statement. — Wood vs. Foheg, 5 Cal., 14. 

A motion for a new trial stays the operation of the judgment until it can be heard and 
determined, and is not affected by the adjournment of the Court. — Lurvey vs. Welh, 4 
Cal., 106. 

The Court may impose terms in granting or refusing a new XvisiL-^Benedict vs. Coz* 
zens, 4 Cal., 381. 

When a cause is tried by a Judge alone without a jury the record must disclose a 
finding by him of the facts and a statement of his conclusions of law upon the case with- 
out which there is no basis to support a judgment.*— /Toa^/atK^ vs. Clary, 2 Cal., 4*74. 

Should the statement not be served until after the statute time expires, a demand by 
the oppofflte counsel to extend the time to file amendments, on being granted, waives the 
irregularity. — Butler vs. Howes, 12th Dist. Court 

196. The application for a new trial shall be made at the earliest pe- 
riod practicable after filing the affidavit or statement, 
Baldwin vs. Kramer^ 2 Cal., 582. 



CHAPTER Vin. 



THE MANNER OP GIVING AND ENTERING JUDGMENT. 

197. When trial by jury has been had, judgment shall be entered by 
the Clerk, in conformity to the verdict, within twenty-four hours after the 
rendition of the verdict, unless the Court order the case to be reserved for 
argument, or further consideration, or grant a stay of proceedings. 

The District Court may at any time thereafter grant relief against a judgment unjust- 
ly or improperly obtained. — People vs. Lafarge, 8 Cal., 130 ; Bidleman vs. Kewen, 2 
Cal., 248. 

A Court may at any lime render or amend a judgment nunc pro tunc where the re- 
cord discloses that is incorrectly given as the judgment of the Court. — Morrison vs. 
Dojman, 8 Cal., 266. 

But if there is record evidence to show that the judgment was different from the one 
entered, the latter must stand until reversed. — ^Ib. 

No Court will be permitted, after the lapse of a term, to open a judgment upon mo- 
tion to render a new judgment.— lb. See Sec. 144. 

I98t. When the case is reserved for argument, or further considera- 
tion, as mentioned in the last Section, it may be brought by either party 
before the Court for argument. 

199. If a counter claim, established at the trial, exceed the plaintiff's 
demand, so established, judgment for the defendant shall be given for the 
excess ; or if it appear that the defendant is entitled to any other affirma- 
tive relief, judgment shall be given accordingly. 
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200. In an action to recover the possession of personal property, 
judgment for the plaintiff may he for the possession, or the value thereof, in 
case a delivery cannot he had, and damages for the detention. J£ the 
property have been delivered to the plaintiff, and the defendant claim a re- 
turn thereof, judgment for the defendant may be for a return of the prop- 
ty, or the value thereof in case a return cannot be had, and damages for 
taking and withholding the same. 

201. The Clerk shall keep among the records of the Court, a book for 
the entry of judgments, to be called the "Judgment Book," in which each 
judgment shall be entered, and shall specify clearly the relief granted, or 
other determination of the action. 

202. If a party die after a verdict of decision upon any issue of fact, 
and before judgment, the Court may nevertheless render judgment there- 
on. Such judgment shall not be a lien on the real property of the de- 
ceased party, but shall be payable in the course of administration on his 
estate. 

203. Immediately after entering the judgment, the Clerk shall attach 
together and file the following papers, which shall constitute the judgment 
roll: 

1st. In case the complaint be not answered by any defendant, the sum- 
mons, with the affidavit or proof of service, and the complaint, with a 
memorandum endorsed on the complaint, that the default of the defendant 
in not answering was entered, and a copy of the judgment. 

2d. In all other cases, the summons, pleadings, and a copy of the judg- 
ment, and any orders relating to a change of the parties. 

204. Lnmediately after filing a judgment roll, the Clerk shall make 

the proper entries of the judgment, under appropriate heads, in the docket 

kept by him ; and from the time the judgment is docketed, it shall become 

a lien upon all the real property of the judgment debtor, not exempt from 

execution in the county, owned by him at the time, or which he may 

afterwards acquire, until the said lien expires. The Hen shall continue 

for two years, unless the judgment be previously satisfied. 

The liens of judgment creditors, if the land be sold on a prior judgment, are trans- 
ferred to the surplus, which must be applied to them, in their order of priority. — Aver^ 
ill vs. L&ucks, 6 Barb., 470. 

205. The docket mentioned in the last Section, is a book which the 
Clerk shall keep in his office, with each page divided into eight columns, 
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and headed as follows : Judgment Debtors ; Judgment Creditors ; Judg- 
ment ; Time of Entry ; Where entered in Judgment Book ; Appeals, 
when taken ; Judgment of Appellate Court ; Satisfaction of Judgment, 
when entered. If judgment be for the recovery of money or damages, the 
amount shall be stated in the docket under the head of judgment ; if the 
judgment be for any other relief, a memorandum of the general character 
of the relief granted shall be stated. The name of the defendants shall 
be entered in the docket in alphabetical order. 

206. The docket kept by the Clerk shall be open at all times during 
office hours, for the inspection of the public, without charge ; and it shall 
be the duty of the Clerk to arrange the several dockets kept by him, in 
such a manner as to facilitate their inspection. 

207. A transcript of the original docket certified by the Clerk, may 
be filed with the Recorder of any other county, and from the time of the 
filing, the judgment shall become a lien upon all the real property of the 
judgment debtor not exempt from execution in such county, owned by him 
at the time, or which he may afterwards acquire, until the said lien ex- 
pires. The hen shall continue for two years, unless the judgment be pre- 
viously satisfied. 

208. Satisfaction of a judgment may be entered in the Clerk's docket 
upon an execution returned satisfied, or upon an acknowledgment of satis- 
faction filed with the Clerk, made in the manner of an acknowledgment of 
a conveyance of real property, by the judgment creditor, or within one 
year after the judgment by the attorney, unless a revocation of his author- 
ity be previously filed. Whenever a judgment shall be satisfied in fact, 
otherwise than upon an execution, it shall be the duty of the party, or 
attorney, to give such acknowledgment, and upon motion the Court may 
compel it, or may order the entry of satisfaction to be made without it. 



TITLE VII. 

OF THE EXECUTION OP THE JUDGMENT IN CIVIL ACTIONS. 

CHAPTER I. 

THE EXECUTION. 

209. The party in whose fevor judgment is given, may, at any time 
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within five years after the entry thereof, issue a writ of execution for ite 
enforcement, as prescribed in this chapter. 

210. The writ of execution shall be issued in the name of the people, 
sealed with the seal of the CJourt, and subscribed by the Clerk, and shall 
be directed to the Sheriff, and shall intelligibly refer to the judgmenl^ stat- 
ing the Court, the county where the judgment roll is filed, the name of 
the parties, the judgment, and if it be for money, the amount thereof, and 
the amount actually due thereon, and shall require the Sheriff substantially 
as follows : 

1st. If it be against the property of the judgment debtor, it shall re- 
quire the Sheriff to satisfy the judgment, with interest, out of the personal 
property of such debtor, and if sufficient personal property cannot be found, 
then out of his real property ; or if the judgment be a lien upon real prop- 
erty, then out of the real property belonging to him on the day when the 
judgment was docketed, or if the execution be issued to a county other 
than the one in which the judgment was recovered, on the day when the 
transcript of the docket was filed in the office of the Recorder of such 
county, stating such day, or at any time thereafter. 

2d. If it be against real or personal property, in the hands of the per- 
sonal representatives, heirs, devisees, legatees, tenants of real property, 
or trustees, it shall require the Sheriff to satisfy the judgment, with interest, 
out of such property. 

3d. If it be against the person of the judgment debtor, it shall require 
the Sheriff to arrest such debtor, and conunit him to the jail of the county, 
until he pay the judgment, with interest, or be discharged according to 
law. 

4th. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the Sheriff to deliver the possession of the same, par- 
ticularly describing it, to the party entitled thereto, and may at the same 
time require the Sheriff to satisfy any costs, damages, rents, or profits, 
recovered by the same judgment, out of the personal property of the par- 
ty against whom it was rendered, and the value of the property for which 
the judgment was recovered, to be specified therein, if a delivery thereof 
cannot be had ; and is sufficient personal property cannot be found, then 
out of real property, as provided in the first subdivision of this section. 

211, When a writ of execution is issued on a judgment recovered 
against two or more persons, in an action upon a joint contract, in which 
action all the defendants were not served with summons, or did not appear, 
it shall dii-ect the Sheriff to satisfy the judgment out of the joint property 
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of all the defendants, and the individual property only of the defendants 
who were served, or who appeared in the action. In other respects the 
writ shall contain the directions specified in the first subdivision of the 
Last Section^ 

212. The execution may be made returnable at any time, not less than 
ten, nor more than sixty days after its receipt by the Sheriff, to the Clerk 
with whom the judgment roll is filed. 

213. Where a judgment requires the payment of money, or the deliv- 
ery of real or personal property, the same shall be enforced in those re- 
spects, by execution. Where it requires the performance of any other 
act, a certified copy of the judgment may be served upon the party against 
whom it is given, or upon the person or officer who is required thereby, 
or by law, to obey the same, and his obedience thereto enforced. 

214. After the lapse of five years from the entry of judgment, an 
execution shall be issued only by leave of the court, on motion. Such 
leave shall not he given, unless it be established by the oath of the party 
or other proof, that the judgment, or some part liiereof, remains imsatisfied 
and due. 

Hurlhvi vs. Fuller, 3 Code R., 65 ; Cunrie vs. Noyea, 1 Code Rep. N. S., 198. 

215. Notwithstanding the death of a party after the judgment, execu- 
tion thereon against his property may, upon permission granted by the 
Probate Court, be issued and executed in the same manner, and with 
the same effect, as if he were still living. 

216. Where the execution is against the property of the judgment 
debtor, it may be issued to the Sheriff of any county in the State. Where 
it requires the delivery of real or personal property, it shall be issued to 
the Sheriff of the county where the property, or some part thereof is situ- 
ated. Executions may be issued, at the same tinae, to different counties. 

21 7 1. All goods, chattels, moneys, and other property, real and person- 
al, of the judgment debtor, not exempt by law, and all property and rights 
of property, seized and held under attachment in the action, shall be liable 
to execution. 

Until a levy, property shall not be affected by the execution. 

Shares and interests in any corporation or company, and debts and 
credits and other property not capable of manual delivery, may be attach- 
ed in execution in like manner as upon writs of attachment. . 
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Grold dust shall be returned by the officer as so much money collected, 
at is current value, without exposing the same to sale. 

218. If the property levied on, be claimed by a third person as his 

property, the Sheriff shall summon from his county six persons qualified 

as jurors, between the parties to try the validity of the claim. He shall 

also give notice of the claim and of the time of trial to the plaintiff, who 

may appear and contest the claim before the jury. The jury and the 

witnesses shall be sworn by the Sheriff, and if their verdict be in favor of 

the claimant, the Sheriff may relinquish the levy, unless the judgment 

creditor give him a sufficient indemnity for proceeding thereon. The 

fees of the jury, the Sheriff, and the witnesses, shall be paid by the 

claimant, if the verdict be against him ; otherwise by the plaintiff. On 

the trial the defendant and the claimant may be examined by the plaintiff 

as witnesses. 

A bond of indemnity given to the SheriflF, upon execution, is not invalidated by the 
fact that it was given aJfter levy and sale. — Westervelt vs. Frost, 1 Abbott, 74. 

21 9 J. The following property shall be exempt from execution, except 
as herein otherwise specially provided. 

1st. Chairs, tables, desks and books to the value of one hundi'ed dol- 
lars belonging to the judgment debtor. 

2d. Necessary household, table and kitchen furniture belonging to the 
judgment debtor, including stove, stove-pipe and stove furniture, wearing 
apparel, beds, bedding and bedsteads, and provisions actually provided for 
individual or family use sufficient for one month. 

3d. The farming utensils or implements of husbandry of the judgment 
debtor, also two oxen, or two horses, or two mules and their harness, two 
cows and one cart or wagon, and food for such oxen, horses, cows or mules 
for one month. 

4th. The tools and implements of a mechanic necessary to carry on 
his trade, the instruments and chests of a surgeon, physician, surveyor and 
dentist, necessary to the exercise of their profession, with the professional 
library, and the law libraries of an attorney or counsellor. 

5th. The tent and furniture, including a table, camp stools, bed and 
bedding of a miner; also his rocker, shovels, spades, wheelbarrows, pumps 
and other instruments used in mining, with provisions necessary for his 
support for one month. 

6th. Two oxen, or two horses or two mules, and their harness, and one 
cart or wagon, by the use of which a cartman, teamster, or other laborer, 
habitually earns his living ; and food for such oxen, horses or mules for 

L 
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one montli ; and a horse, harness and vehicle used by a physician or 
surgeon in making his professional visits. 

7th. All fire engines, with the carts, buckets, hose, and apparatus 
thereto appertaining, of any fire company or department organized under 
any law of this State. 

8th. All arms and accoutrements required by law to be kept by any 
person. But no article mentioned in this Section shall be exempt from 
execution issued on a judgment recovered for its price, or upon a mort- 
gage thereon. 

9th. All court-houses, jails, public offices and buildings, lots, grounds, 
personal property belonging to any county of this State, and all cemeter- 
ies, public squares, parks and places, public buildings, town halls, markets, 
buildings appertaining to the Fire Departments, and the lots and grounds 
thereunto belonging and appertaining, owned or held by any town or incorpo- 
rated city, or dedicated by such town or city to health, ornament or public 
use. 

6th. A baker's horse or wagon is not exempt. — Kennedy vs. Gorham, 1 2th Dist. Court. 

A hackney coach is not exempt,-^ Quillet/ vs. Oorham^ 6 Cal., 85. 

County property exempt from execution by Act May 1, 1754, p. 148 : 

Court house, jail, public buildings, together with any lots or land belonging to the 
county. The fixti^res, furniture, books, papers and appurtenances belon^ng and ap- 
pertaining to the court house, jail and public officers. 

220. The Sheriff shall execute the writ against the property of the 
judgment debtor, by levying on a sufficient amount of property, if there be 
sufficient ; collecting or selling the things in action, and selling the other 
property, and paying to the plaintiff or his attorney so much of the pro- 
ceeds as will satisfy the judgment, or depositing the amount with the Clerk 
of the CJourt ; any excess in the proceeds over the judgment and the Sher- 
iff's fees shall be returned to the judgment debtor. When there is more 
property of the judgment debtor than is sufficient to satisfy the judgment 
and the Sheriff's fees, within the view of the Sheriff, he shall levy only 
on such part of the property as the judgment debtor may indicate : Pro- 
vided that the judgment debtor may indicate at time of the levy, such 
part ; and provided, that the property indicated be amply sufficient to sat- 
isfy such judgment and fees. 

A Sheriff, upon whom a fine has been imposed by the Court to the amount of an ex- 
ecution issued to him, for wilfiil neglect of his duty in regard to it, and who, pursuant 
to the order of the Court, has paid the fine to the judgment creditor, has no authority 
to enforce the execution agwnst the debtor for his own indemnity. Nor has he author- 
ity to do so where the amount of the fine was paid with his moneys by a third person, 
and the judgment assigned to such third person to be held for the Sheriff's benefit. 

An officer cannot execute final process in his own favor or for his own benefit. — 
Carpenter vs, SHlwell, 1 Kern., 61. 
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221. Before the sale of property on execution, notice thereof shall be 
given as follows t 

1st. Li case of perishable property, by posting written notice of the 
time and place of sale, in three public places of the township or city where 
the sale is to take place, for such a time as may be reasonable, considering 
the character and condition of the property : 

2d. In case of other personal property, by posting a similar notice in 
three public places of the township or city where the sale is to take place, 
not less than five nor more than ten days successively : 

3d. In case of real property, by posting a 'similar notice, particularly de- 
scribing the property, for twenty days successively, in three public places of 
the township or city where the property is situated, and also where the prop- 
erty is to be sold ; and publishing a copy thereof once a week, for the 
same period, in a newspaper in the county, if there be one* 

See Sec. 654. 

222. An officer selling without the notice prescribed . by the last Sec- 
tion, shall forfeit five hundred dollars to the aggrieved party, in addition 
to his actual damages ; and a person wilfully taking down or defacing the 
notice posted, if done before the sale or the satisfaction of the judgment, 
(if the judgment be satisfied before sale,) shall forfeit five hundred dollars. 

223. All sales of property under execution shall be made at auction 
to the highest bidder, and shall be made between the hours of nine in the 
morning, and five in the afternoon ; after sufficient property has been sold 
to satisfy the execution, no more shall be sold. Neither the officer holding 
the execution, nor his deputy, shall become a purchaser, or be interested in 
any purchase at such sale. When the sale is of personal property, capa- 
ble of manual delivery, it shall be within view of those who attend the 
sale, and be sold in such parcels as are likely to bring the highest price ; 
and when the sale is of real property, and consisting of several known lots 
or parcels, they shall be sold separately ; or when a portion of such real 
property is claimed by a third person, and he requires it to be sold sepa- 
rately, such portion shall thus be sold. The judgment debtor, if present 
at the sale, may also direct the order in which property, real or personal, 
shall be sold, when such property consists of several known lots or parcels, 
which can be sold to advantage separately ; and the Sheriff shall be bound 
to follow such directions. 

The statute regulating Sheriff's sales of real estate does not design to invest a pur- 
chaser with the title until six months after the sale. — Duprey vs. Duprey, 4 Cal., 196. 

224. If a purchaser refuse to pay the amount bid by him for property 



68 SALE UNDEB EXECUTION. 

/ 

Struck off to him at a sale under execution, the officer may again sell the 
property at any time, to the highest bidder, and if any loss be occasioned 
thereby, the officer may recover the amount of such loss, with^i^l costs, 
by motion upon previous notice of five days before any Court, or before 
any Justice of the Peace, if the same shall not exceed his jurisdiction. 

225. Such Court or Justice shall proceed in a summary manner 
and give judgment and issue execution therefor forthwith, but the defend- 
ant may claim a jury. And the same proceedings may be had against 
any subsequent purchaser who shall refuse to pay, and the officer may, in 
his discretion, thereafter reject the bid of any person so refusing. 

226. The two preceding Sections shall not be construed to make the 
officer liable for any more than the amount bid by the second or subsequent 
purchaser, and the amount collected from the purchaser refusing to pay. 

227. When the purchaser of any personal property capable of manual 
delivery shall pay the purchase money, the officer making the sale shall 
deliver to the purchaser the property, and if desired shall execute and de- 
liver to him a certificate of the sale and payment Such certificate shall 
convey to the purchaser all the right, title and interest which the debtor 
had in and to such property on the day the execution was levied. 

228. When the purchaser of any personal property not capable of 
manual delivery shall pay the purchase money, the officer making the sale 
shall execute and deliver to the purcliaser a certificate of sale and pay- 
ment. Such certificate shall convey to the purchaser all right, title and 
interest which the debtor had in and to such property on the day the exe- 
cution was levied. 

Where process of n Court, as an execution, commanding the Sheriif to deliver posses- 
sion of a chattel has been fully and completely executed, the power of the Sheriff under 
it, and the authority of the Court, cease. — LoHng vs. Jlhley, 1 Cal., 24. 

A purchaser under Sheriff^s sale has no right to the possession of the premises until 
the expiration of the time allowed for redemption. — Middleton vs. Quy^ 6 Cal., 7 3. 

229. Upon a sale of real property, when the estate is less than a 
a leasehold of two years' unexpired term, the sale shall be absolute. In 
all other cases the real property shall be subject to redemption, as provid- 
ed in this chapter. The officer shall give to the purchaser a certificate of 
the sale, containing : 

1st. A particular description of the property sold : 
2d. The price bid for each distinct lot or parcel : 
3d. The whole price paid : 
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4th. When subject to redemption it shall be so stated, a duplicate of 
which certificate shall be filed by the officer with the Recorder of the 
county. 

230. Property sold, subject to redemption, as provided in the last Sec- 
tion, or any pjft^separately, may be redeemed in the manner hereinafter 
provided, by the tollo wing persons, or their successors in interest: 

1st. The judgment debtor, or his successor in interest, in the whole or 
any part of the property. 

2d. A creditor, having a lien by judgment or mortgage on the proper- 
ty sold, or on some share or part thereof, subsequent to that on which the 
property was sold. The persons mentioned in the second subdivision of 
this Section, are, in this 'chapter, termed redemptioners. 

The redemption should be beneficially construed. — Kent vs. Zaffan, 2 Cal., 596. 

A party, (the assignee of the judgment debtor,) is bound to pay the whole of the 
plaintiff'^s judgment in order to redeem, and not merely his bid with interest. The lien 
of the judgment continues till the balance is paid. — Vandyke vs. Herman^ 3 Cal., 296. 

Upon the redemption the redeeming party has a right to an assignment of the mort- ^ 
gage redeemed, and, if it be recorded, a right to require the mortgagee to acknowledge * 
the assignment. — Averill vs. Taylor^ 4 Seld., 44. 

231. The judgment debtor, or a redemptioner, may redeem the prop- 
erty from the purchaser within six months after the sale, on paying the 
purchaser the amount of his purchase, with eighteen per cent, thereon in 
addition, together with the amount of any assessments or taxes which the 
purchaser may have paid thereon after the purchase, and interest on such 
amount ; and if the purchaser be also a creditor, having a lien prior to 
that of the redemptioner, the amount of such lien with interest. 

When property was sold under judgment prior to the passage of the Act providing 
for redemption, there is no right of redemption. — JPeople vs. Hays, 4 Cal., 127 ; SecUe 
vs. Wardwell, 6 Cal., TO. 

232. If the property be so redeemed by a redemptioner, either the 
judgment debtor, or another redemptioner may, within sixty days after the 
last redemption, again redeem it from the last redemptioner, on paying 
the sum paid on such last redemption, with six per cent, thereon in addi- 
tion, and the amount of any assessments or taxes which the snid last re- 
demptioner may have paid thereon, afi^r the redemption by him, with 
interest on such amount ; and the amount of any liens held by said last re- 
demptioner prior to his own, with interest The property may be again, 
and as often as the debtor or redemptioner is so disposed, redeemed from 
any previous redemptioner, within sixty days after the last redemption, 
on paying the sum paid on the last previous redemption, with six per 
cent, thereon in addition, and the amount of any assessments or taxes 
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which the said last previous redemptioner paid after the redemption by 
him, with interest thereon ; and the amount of any liens held by the said 
last redemptioner, previous to his own, with interest. Notice of redemp- 
tion shall be given to the Sheriff. If no redemption be made within six 
months after the sale, the purchaser shall be entitled to a conveyance ; or 
if so redeemed, whenever sixty days have elapsed, and no other redemp- 
tion has been made, and notice thereof given, the time for redemption 
shall have expired, and the last redemptioner shall be entitled to a Sher- 
iff's deed. If the debtor redeem at any time before the time for redemp- 
tion expires, the effects of the sale shall be terminated, and he be restored 
to his estate. 

A mandamus will not lie agsunst a Sheri£f to compel him to make a deed to land to a 
purchaser at execution sale who refuses to pay the purchase money, for the reason that 
he is the oldest judgment and execution creditor, and entitled to the money ; especially 
when there is an unsettled contest as to the question of lien. — Williams vs. JSmithy 6 
Cal., Jan> T. 

A Sheriff's deputy may execute a deed for property sold under execution, but he must 
execute it in the name of the Sheriff. If executed in his own name, it is decisive 
against the party claiming under it. — Lewes vs. Thompson, 3 Cal., 266. 

233. The payment mentioned in the last two Sections may be made 
to the purchaser or redemptioner, as the case may be, or for him, to the 
officer who made the sale ; and a tender or the money shall be equivalent 
to payment. 

A payment to the Sheriff for the redemption of land sold under execution, cannot be 
made in certified checks. — People vs. Hays, 4 Cal., 127. 

Where land was sold at Sheriff's sale, the proceeds of which did not amount to the 
whole judgment, leaving a balance unpaid, and was afterwards redeemed under the stat- 
ute, held, that the party redeeming, (who was an assignee of the judgment debtor,) 
was bound to pay the whole of the plaintiff's judgment, and not merely his bid with 
interest, and eighteen per cent., and that the Hen of the judgment continued until the 
balance was ptud. — Vandyke vs. Herman, 3 Cal., 295. 

234. A redemptioner shall produce to the officer or person from whom 
he seeks to redeem, and serve with his notice to the Sheriff, 

1st. A copy of the docket of the judgment under which he claims the 
right to redeem, certified by the Clerk of the Court, or of the county where 
the judgment is docketed ; or if he redeem upon a mortgage or other lien, 
a note of the record thereof certified by the Recorder. 

2d. A copy of an assignment necessary to establish his claim, verified 
by the affidavit of himself, or of subscribing witnesses thereto : and 

3d. An affidavit by himself, or his agent, showing the amount then 
actually due on the lien. 

235. Until the expiration of the time allowed for redemption, the 
Court may restrain the commission of waste on the property, by order 



PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 71 

granted with or without notice, on the application of the purchaser or 
the judgment creditor. But it shall not be deemed waste for the person 
in possession of the property at the time of sale, or entitled to possession 
afterwards, during the period allowed for redemption, to continue to use 
it in the same manner in which it was previously used ; or to use it in the 
ordinary course of husbandry ; or to make the necessary repairs of build- 
ings thereon ; or to use wood or timber on the property therefor ; or for 
the repair of fences ; or for fuel in his family while he occupies the 
property. 

236. The purchaser from the time of a sale until a redemption, and a 
redemptioner, from the time of his redemption until another redemption, 
shall be entitled to receive from the tenant in possession, the rents of the 
property sold, or the value of the use and occupation thereof. 

237. If the purchaser of real property sold on execution, or his suc- 
cessor in interest, be evicted therefrom in consequence of irregularity in 
the proceedings concerning the sale, or of the reversal or discharge of the 
judgment, he may recover the price paid, with iriterest, from the judg- 
ment creditor. If the recovery be in consequence of the irregularity 
in the proceedings concerning the sale, the judgment may, by order 
of the Court, upon notice to the judgment debtor, be revived, and a new 
execution issued for the price paid on the sale, with interest. Such 
judgment shall be a lien on the real estate of the judgment debtor, only 
from the time of its revival. 



CHAPTER II. 



PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

238. When an execution against property of the judgment debtor, or 
of any one of several debtors in the same judgment, issued to the Sheriff 
of the county where he resides ; or if he do not reside in this State, to the 
Sheriff of the county where the judgment roll is filed ; is returned unsatis- 
fied in whole or in part, the judgment creditor, at any time after such re- 
turn is made, shall be entitled to an order from the Judge of the Court, 
or a County Judge, requiring such judgment debtor to appear and answer 
concerning his property, before such Judge, or a referee appointed by him, 
at a time and place specified in the order ; but no judgment debtor shall 
be required to attend before a Judge or referee out of the county in which 
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he resides, when proceedings are taken under the provisions of this 
chapter. 

23 9 1. After the issuing of an execution against property, and upon 
proof by affidavit of a party, or otherwise, to the satisfaction of the Court 
or of a Judge thereof, or County Judge, that any judgment debtor has 
property which he unjustly refuses to apply towards the satisfaction of the 
judgment, such Court or Judge may, by an order, require the judgment 
debtor to appear at a specified time and place before such Judge, or a 
referee appointed by him, to answer concerning the same ; and such pro- 
ceedings may thereupon be had for the application of the property of the 
judgment debtor toward the satisfaction of the judgment, as are provided 
upon the return of an execution. Instead of the order requiring the atr 
tendance of the judgment debtor, the Judge may, upon affidavit of the 
judgment creditor, his agent or attorney, if it appear to him that there is 
danger of the debtor absconding, order the Sheriff to arrest the debtor and 
bring him before such Judge. Upon being brought before the Judge, he 
may be ordered to enter into an undertaking with sufficient surety, that 
he will attend from tiriie to time before the Judge or referee, as shall be 
directed, during the pendency of proceedings, and until the final deter- 
mination thereof, and will not in the mean time dispose of any portion of 
his property not exempt from execution. In default of entering into such 
undertaking, he may be committed to prison. 

240. After the issuing of an execution against property, any person 
indebted to the judgment debtor may pay to the Sheriff the amount of his 
debt, or so much thereof as may be necessary to satisfy the execution, and 
the Sheriff's receipt shall be a sufficient discharge for the amount so paid. 

241. After the issuing or return of an execution against property of 
the judgment debtor, or of any one of several debtors in the same judg- 
ment, and upon proof by affidavit or otherwise, to the satisfaction of the 
Judge, that any person or corporation has property of such judgment debt- 
or, or is indebted to him in an amount exceeding fifty dollars, the Judge 
may, by an order, require such person or corporation, or any officer or 
member thereof, to appear at a specified time and place, before him or a 
a referee appointed by him, and answer according to the same. 

242. Witnesses may be required to appear and testify before the 
Judge, or referee, upon any proceeding under this chapter in the same 
maimer as upon the trial of an issue. 

243. The Judge or referee may order any property of the judgment 
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debtor, not exempt from execution, in the hands of such debtor or way 
other person, or due to the judgment debtor, to be applied toward the sat- 
isfaction of the judgment ; except that the earnings of the debtor for his 
personal services, at any time within thirty days next preceding the order, 
shall not be so applied, when it shall be made to appear hj the debtor's 
affidavit, or otherwise, that such earnings are necessary for the use of a 
family supported wholly or partly by his labor. 

Where an order for the examination of persons indebted to a judgment debtor was 
made, and it appeared upon the appearance of the parties for examinatidh, that the 
debtor was dead at the time when the order was made, held, that the proceedings were 
abated by his death. — Hasewell vs. Penman^ 2 Abbott, 280. 

244. If it appear that a person or corporation alleged to have prop- 
erty of the judgment debtor, or indebted to him, claims an interest in the 
property adverse to him, or denies the debt, the Court or Judge may au- 
thorise, by an order made to that effect, the judgment creditor to institute 
an action against such person or corporation, for the recovery of such in- 
terest or debt ; and the Court or Judge may, by order, forbid a transfer or 
other disposition of such interest or debt, until an action can be commenced 
and prosecuted to judgment Such order may be modified or vacated by 
the Judge granting the same, or the Court in which the action is brought, 
at any time, upon such terms as may be just. 

245. If any person, party or witness, disobey an order of the referee, 
properly made in the proceedings before him under this chapter, he may 
be punished by the Court or Judge ordering the reference, for a contempt. 

Page vs. JRandall, 6 Cal., Jan'y T, 

A party will be held in contempt for not producing his books. — Lucag vs. Allen^ 5 
Cal., 26. 



TITX.E VIII. 

ACTIONS IN PABTICULAR CASES. 

CHAPTER L 

ACTIONS FOB THE FOKECLOSITKE OP MOBTGAGES. 

246. In an action for the foreclosure or satisfaction of a mortgage (^ 
real property, or the satisfaction of a lien or incumbrance upon property, 

M 
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real or personal, the court shall have power by its judgment to direct a 
sale of the property, or any part of it ; the application of the proceeds to 
the payment of the amount due on the mortgage, lien or incumbrance, 
with costs, and execution for the balance. 

Where the complunt does not charge the mortgagee in possessson with negKgence 
or unproper conduct, in leasing the premises, but requires him to account for the rents 
he actually received, it is proper in the Court to refuse to instruct the jury that he 
might have leased the property differently, and to charge him with what he might have 
received, if so leased. 

Where a power of sale is contained in a mortgage, and under a sale by virtue of such 
power, the mortgagee becomes the purchaser, the equity of redemption still attaches to 
the property in favor of the mortgagor. 

In such case the mortgagor has clear right to redeem. — Benham vs. Rowe^ 2 Cal., 387. 

The purchaser of a mortgage is subrogated to the rights of the mortgagee. — Johnson 
vs. Dopkintt, 3 Cal., 891. 

A conveyance of real estate, conditioned to be void on the payment'of a given sum of 
money on a given day, otherwise to be and remain in full force and virtue, is a moi-t- 
gage and not a conditional sale. — Ferguson vs. Miller, 4 Cal. 97. 

Our statute forbids a mortgagee from recovering the mortgaged estate, and confines 
his remedy to foreclosure. — Guy vs. Anger , 6 Cal, Jan'y T. 

An unrecorded mortgage has priority over a mechanic's lien, which attached subse- 
quently to the execution of the mortgage. — Rose vs. Munie, 4 Cal., 173. 

In an action of ejectment, brought by a purchaser at Sheriff's sale, under a decree of 
foreclosure and sale of mortgaged premises, to recover the same against the mortga- 
gor in possession, the mortgagor is estopped from setting title in another, as a defense 
to the action. — Redman vs. Bellamy, 4 Cal., 247. 

An action will not lie on the mere recital in a mortgage of the existence of a debt. 

In an action upon a promise to pay money, if the complwnt contains no averment of 
considerattion, or of indebtedness except by way of recital, it is insufficient. — Sliafer 
vs. Bear River and Auburn Water and Mining Co., 4 Cal., 294. 

A defendant can show on cross-examination that a mortgage has been satisfied. — 
Chenery vs. Palmer, 5 Cal., 9. 

A mortgage is a mere incident to the debt which it secures, and follows the transfer 
of a note with the full effect of a regular assignment. — Ord vs. McKee, 5 Cal., 31 ; Ben- 
nett vs. Taylor, 6 Cal., 86. 

A writ of assistance will lie to put purchaser under foreclosure, in possession. — Woolf 
vs. Fleishhacker, 6 Cal., 67. 

247. If there be surplus money remaining after payment of the 
amount due on the mortgage, lien or incumbrance, with costs, the Court 
may cause the same to be paid to the person entitled to it, and in the 
mean time may direct it to be deposited in Court. 

' 248. If the debt, for which the mortgage, lien or incumbrance is held, 
be not all due, so soon as sufficient of the property has been sold to pay 
the amount due, with costs, the sale shall cease ; and afterwards, as often 
as more becomes due, for principal or interest, the Court may, on motion, 
order more to be sold. But if the property cannot be sold in portions, 
without injury to the parties, the whole may be ordered to be sold in the 
first instance, and the entire debt and costs paid, there being a rebate of 
interest where such rebate is proper. 
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A party holding a mortgage made to him, and another assigned to him on the 
same lot, can justly foreclose both in one suit. — Wales vs. Fayn€, Superior Court. 

A defendant cannot object that his wife, who joined in executing the mortgage, is not 
made a co-defendant. — PoweU ts. jKom, 4 Cal., lOV. 

In a suit to foreclose a mortgage an adverse claimant cannot be made a party for the 
purpose of testing the validity of his adverse title. — Coming vs. Smith, 2 Seld., 82. 



CHAPTER II. 

ACTIONS FOR NUISANCE, WASTE AND WILFUL TRESPASS, IN CERTAIN 
CASES, ON REAL PROPERTY. 

249. Anything which is injurious to health, or indecent, or offensive 
to the senses, or an obstruction to the free use of property, so as to inter- 
fere with the comfortable enjoyment of life or property, is a nuisance, and 
the subject of an action. Such action may be brought by any person 
whose property is injuriously affected, or whose personal enjoyment is 
lessened by the nuisance ; and by the judgment, the nuisance may be en- 
joined or abated, as well as damages recovered. 

The right to recover for use and occupation is founded alone on contract. 

A trespass dies with the trespasser. — C Conner vs. Corbitt, 3 Cal., 870. 

A person who tears down or destroys the house of another in good faith, and undter 
apparent necessity, during the time of a conflagration, for the pui'pose of saving the 
buildings a^acent, and stopping its progress, is not personally liable in an action by 
the owner of the property destroyed. — Surocco vs. Qeary, 3 Cal., 69 ; Dunbar vs. &an 
Fran/Mco, I Cal., 355. 

250. If a guardian, tenant for life or years, joint tenant, or tenant in 
common of real property, commit waste thereon, any person aggrieved by 
the waste may bring an action against him therefor, in which action there 
may be judgment for treble damages. 

251. Any person who shall cut down, or carry off any wood or under- 
wood, tree or timber, or girdle or otherwise injure any tree or timber on 
the land of another person, or on the street or highway in front of any 
person's house, village or city lot, or cultivated grounds ; or on the com- 
mons or public grounds of any city or town ; or on the street or highway 
in front thereof, without lawful authority, shall be liable to the owner of 
such land, or to such city or town, for treble the amount of damages which 
may be assessed therefor, in a civil action, in any Court having jurisdic- 
tion. 

252. Nothing in the last Section shall authorise the recovery of more 
than the just value of the timber, taken from uncultivated wood land, for 
the repair of a public highway or bridge upon the land, or adjoining it. 
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253. If a person recover damages for a forcible or unlawftil entry in 
or upon, or detention of, any building or any g|cultiyated real property, 
judgment may be entered for three times the amount at which the actual 
damages are assessed. 



CHAPTER m. 



ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY AND 

OTHER PROVISIONS RELATING TO ACTIONS CONCERNING 

REAL ESTATE. 

254. An action may be brought by any person in possession, by him- 
self or his tenant, of real property, against any person who claims an 
estate or interest therein adverse to him, for the purpose of determining 
such adverse claim, estate or interest. 

A person cannot be dispossessed of his property under an order of Court proceeding 
ex parte on the statement of the plaintiff and without citation or notice to the defend- 
ant. — L€uid vs. Stevenson, 1 Cal., 18. 

In an action for the recovery of land if the plaintiff proves no title, the defendants be- 
ing in possession cannot be ousted, but if the defendants have entered, claiming under 

the plaintiff and in subordination to his title, they are estopped from questioning it. 

Hoen vs. Simmont^ 1 Cal. 119. 

A deed purporting to convey real estate, executed by an agent or attorney in his own 
name, instead of the name of his principal, is not binding upon the latter, and does not 
transfer the Utle to the property.— /^<Aer vs. Scdmon, 1 Cal., 418. 

A party ah^ady having the legal and equitable title, cannot sue for a further convey- 
ance. — Truebody vs. Jacobson, 2 Cal., 82. 

In a possessory action it is sufficient for the plaintiff to state that he was lawfully en- 
titled to the possession of the premises without setting out the evidence of his right. — 
Godwin vs. Stebbins, 2 Cal., 103. 

A vendor has a lien on the land sold, for the purchase money, unless has taken secu- 
rity for its payment, though he has executed the conveyance. 

And where he has not conveyed the title, his position is analagous to that of a mort- 
gagee. 

A purchaser in possession cannot reclaim the purchase money on account of defect 
in the title, unless he has been evicted or disturbed. 

A party cannot ask the recision of a contract on account of an obstacle to its comple- 
tion, caused by his own fitult. 

Caveat emptor applies in sales of real estate, where there is no fraud, warranty, &c, 
-^Salmon Y8, Hoffman, 2 Cal., 138. 

Where the title of the plaintiff is inchoate and incomplete, he cannot sustain an eject- 
ment, and the CJourt properly rejected such title as testimony. — Leese vs. Clark, 8 
Cal., 18. 

To sustMn a grant from a town, it is necessary to show that the lands granted were 
the property of the town. 

When such grant contains a surplus, the title is good for the whole lot, defeasible for 
the BVLrplviS.— Vanderslice vs. Ifanki, 3 Gal., 28 ; Touchard vs. Touchard, 5 Cal., 41. 

A deed for " one-half my lot," accompanied by proof that the grantor owned at the 
time but one lot in the j>lace, is not void for uncertainity in the description. 

But if such deed is not void, it can only convey an undivided half of the said lot, 
and the grantee can only take as tenant in conmion with the grantor. 
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One tenant in common cannot sustain an action of fordble entry and detainer against 
another for holding oyer. He must first resort to a Com-t of Equity for a partition of 
the Ml^-ft-dtspute.— -XicJfc vs. O'Donnell, 3 Cal., 69. 

A party is not allowed to controvert the declaration he has made by deed. — Tartar 
vs. Hall, 8 CaL, 268. 

By the laws of Mexico, towns were invested with the ownership of lands. 

By the laws, usage, and custom of Mexico, the Alcaldes were the heads of the Ayiin- 
tamientos or town Councils ; were the executive officers of the towns, and rightfiiUy 
exercised the power of granting lots within the towns, which were the property of the 
towns. — Oohas vs. Raisin, 8 Cal., 443 ; Coddington vs. McHenry, 5Cal., 38 ; 8eale 
vs. Wardwell, 5 Cal., 70. 

Possession is always prima facie evidence of title, and proof of prior possession is 
enough to maintain ejectment against a mere naked trespasser. 

The allegation of possession at the time of the ouster complained of, is a sufficient al- 
legation of title to sustain the declaration. — Ifutchinson vs. Perley, 4 Cal., 33 ; Plume 
vs. Seward, 4 Cal., 94, 

In actions for the recovery of land, possession is prima fiicie evidence of title, and 
this principle is firmly fixed in all common law jurisprudence. — Hicks d: Martin vs. 
Davis, 4 Cal., 67. 

Possession, coupled with the color of title, must prevail, except where a better title 
is shown in the defendants ; and where a plaintiff in ejectment pleads a fee simple title 
he is not compelled to prove the same ; but can properly rely upon prior possession, if 
he choose to do so. — Winans vs. Christy, 4 Cal., 70. 

Where a tract of land sold for a gross sum is described by specific boundaries and as 
containing so many acres, more or less, the vendor cannot recover for the overplus, if 
in a survey it can be ascertained that more land is contained in the tract than the pre- 
cise amount in the deed. — Chipman vs. Briggs, 5 Cal., 24. 

A vendor of real estate who makes no conveyance, but gives a bond conditioned for 
the execution of a conveyance, on payment of the purchase money by the vendee, has 
an equitable lien on the land for the purchase money, and holds the legal title as a se- 
curity for the enforcement of his lien. — Gouldin vs. Bitckeleto, 4 Cal., lo7. 

255. If the defendant in such action disclaim, in his answer, any inter- 
est or estate in the property, or suflfer judgment to be taken against him 
without answer, the plaintiff shall not recover costs. 

256. In an action for the recovery of real property, where the plain- 
tiff shows a right to recover at the time the action was commenced, but 
it appears that his right has terminated during the pendency of the action, 
the verdict and judgment shall be according to the fact ; and the plaintiff 
may recover damans for withholding the property. 

257. When damages are claimed for withholding the property recov- 
ered, upon which permanent improvements have been made by a defend- 
ant, or those under whom he claims, holding under color of title adversely 
to the claims of the plaintiffs, in good faith, the value of such improve- 
ments shall be allowed as a set-off against such damages. 

258. The Court in which an action is pending for the recovery of real 
property may on motion, upon notice by either party, for good cause 
shown, grant an order allowing such party the right to enter upon the 
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property, and make survey and measurement thereof, for the purposes of 
the action. 

259. The order shall describe the property, and a copy thereof shall 
be served on the owner or occupant ; and thereupon such party may enter 
upon the property, with the necessary surveyors and assistants, and may 
make such survey and measurements ; but if any unnecessary injury be 
done to the property, he shall be liable therefor. 

260. A mortgage of real property shall not be deemed a conveyance, 
whatever its terms, so as to enable the owner of the mortgage to recover 
possession of the real property without a foreclosure and sale. 

261. The Court may, by injunction, on good cause shown, restrain the 
party in possession from doing any act to the injury of real property dur- 
ing the foreclosure of a mortgage thereon ; or after a sale on execution 
before a conveyance. 

262. When real property shall have been sold on execution, the pur- 
chaser thereof, or any person who may have succeeded to his interest, 
may, after his estate becomes absolute, recover damages for injury to the 
property by the tenant in possession, after sale and before possession is 
delivered under the conveyance. 

To enable the pltdntiff to recover on an action of ejectment, founded on prior posses- 
sion, he must allege and prove an actual ouster by defendants, or those under whom he 
holds. — Treadwell vs. Paine^ 5 Cal., 36 ; Watson vs. Zimmerman^ 6 Cal., Jan'y T. 

An action cannot be maintained against A to recover damages for a trespass to real 
estate committed by B. — Stevenson vs. JUck^ 1 Cal., 128. 

263. An action for the recovery of real property against a person in 
possession, cannot be prejudiced by an alienation made by such person, 
either before or after the commencement of the action. 



CHAPTER IV. 



ACTIONS FOR THE PARTITION OP REAL PROPERTY. 

2 64 J. When several persons hold and are in possession of real proper- 
ty, as joint tenants, or as tenants in common, in which one or more of 
them have an estate of inheritance, or for life or lives, or for years, an 
action may be brought by one or more of such persons for a partition 
thereof, according to the respective rights of the persons interested therein ; 
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and for a sale of such property, or a part of it, if it appear that a partition 
cannot be made without great prejudice to the owners. 

265. The interests of all persons in the property, whether such per- 
sons be known or unknown, shall be set forth in the complaint specifically 
and particularly, as far as known to the plaintiff; and if one or more of 
the parties, or the share or quantity of interest of any of the parties, be 
unknown to the plaintiff, or be uncertain or contingent, or the ownership 
of the inheritance depend upon an executory devise, or the remainder be 
a contingent remainder, so that such parties cannot be named, that fact 
shall be set forth in the complaint 

266. No persons who have or claim any liens upon the property, by 
mortgage, judgment, or otherwise, need be made parties to the action, un- 
less such liens be matters of record. 

267. Immediately after filing the complaint, the plaintiff shall file 
with the Recorder of the county in which the property is situated, a notice 
of the pendency of the action, containing the names of the parties so far 
as known, the object of the action, and a description of the property to be 
affected thereby. From the time of the filing, it shall be deemed notice 
to all persons. 

268. The summons shall be directed to all the joint tenants and ten- 
ants in common, and all persons having any interest in, or any liens of 
record by mortgage, judgment, or otherwise, upon the property, or upon 
any particular portion thereof; and generally, to all persons unknown, 
who have or claim any interest in the property. 

Two corporations cannot hold land together as joint tenants. — De Witt vs. San Fran- 
ciaco, 2 Cal., 289. 

269. If a party having a share or interest is unknown, or any one of 
the known parties reside out of the State, or cannot be found therein, and 
such fact is made to appear by affidavit, the summons may be served on 
such absent or unknown party, by publication, as in other cases. When 
publication is made, the summons, as published, shall be accompanied by 
a brief description of the property which is the subject of the action. 

270. The defendants who have been personally served with the sum- 
mons, and a certified copy of the complaint, shall set forth in their answers, 
fully and particularly, the nature and extent of their interest in the prop- 
erty ; and if such defendants claim a lien upon the property, by mortgage, 
judgment, or otherwise, they shall state the amount and date of the same, 
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and the amount remaining due thereon, and whether the amount has been 
secured in any other way or not ; and if secured, the extent and nature 
of the security ; or they shall be deemed to have waived their right to 
such lien. 

271. The rights of the several parties, plaintiffs as well as defendants, 
may be put in issue, tried and determined by such action ; and when a 
sale of the premises is necessary, the title shall be ascertained by proof 
to the satisfaction of the Court, before the judgment of sale shall be made ; 
and where service of the complaint has been made by publication, like 
proof shall be required of the right of the absent or unknown parties, be- 
fore such judgment is rendered ; except that where there are several 
unknown parties having an interest in the property, their rights may be 
considered together in the action, and not as between themselves. 

272. The plaintiff shall produce to the Court, on the hearing of the 
case, the certificate of the Recorder of the county where the property is 
situated, showing whether there were or not any liens outstanding of re- 
cord upon the property, or any part thereof, at the time of the commence- 
ment of the action. 

273. If it appear by the certificate of the Recorder that there were 
outstanding liens of record at the time of the commencement of the action, 
and the persons holding or claiming such liens are not made parties to the 
action, the Court shall cither order such parties to be brought in by 
an amendment, or supplemental complaint, or appoint a referee to ascer- 
tain whether their liens have been paid ; or if not paid, what amount 
reviains due, and their order among the liens held by the parties who 
have appeared and answered ; and whether the amount remaining due 
thereon has been secured in any way, and if secured, the extent and nature 
of the secmdty. 

274. The plaintiff shall cause a notice to be served a reasonable time 
previous to the day for appearance before the referee appointed, as provided 
in the last Section, ^n each person having outstanding liens of record, who 
is not a party to the action, to appear before the referee at a specified 
time and place, to make proof by his own affidavit or otherwise of the 
true amount due, or to become due, contingently or absolutely thereon. 
In case such person be absent, or his residence be unknown, service may 
be made by publication, or notice to his agents, under the direction of the 
Court, in such manner as may be proper. The report of the referee 
thereon shall be made to the Court, and shall be confirmed, modified, or 
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set aside, and a new reference ordered, as the justice of the case may 

require. 

275. If it be alleged in the complaint, and be established by evidence, 
or if it appear by the evidence without such allegation in the complaint, to 
the satisfaction of the Court that the property, or any part of it, is so sit- 
uated that partition cannot be made without great prejudice to the owners, 
the Court may order a sale thereof. Otherwise, upon the requisite proofs 
being made, it shall order a partition, according to the respective rights of 
the parties, as ascertained by the Court, and appoint three referees, there- 
for ; and shall designate the portion to remain undivided for the owners 
whose interests remain unknown or are not ascertained. 

276. In making the partition, the referees shall divide the property, 
and allot the several portions thereof to the respective parties, quality and 
quantity relatively considered, according to the respective rights of the 
parties, as determined by the Court, designating the several portions by 
proper landmarks ; and may employ a Surveyor, with the necessary as- 
sistants, to aid them therein. 

277. The referees shall make a report of their proceedings, specifying 
therein the manner of executing their trust, describing the property divid- 
ed, and the shares allotted to each party, with a particular description of 
each share. 

278. The Court may confirm or set aside the report, and if necessary, 
appoint new referees. Upon the report being confirmed, judgment shall 
be rendered that such partition be effectual forever ; which judgment shall 
be binding and conclusive : 

1st. On all persons named as parties to the action, and their legal rep-' 
resentatives, who have at the time any interest in the property divided, 
or any part thereof, as owners in fee, or as tenants for life, or for years ; 
or as entitled to the reversion, remainder, or the inheritance of such prop- 
erty, or of any part thereof after the termination of a particular estate 
therein ; and who, by any contingency, may be entitled to a beneficial in- 

[ terest in the property, or who have an interest in any undivided share 

thereof, as tenants for years or for life : 

b 2d. On all persons interested in the property, who may be unknown, 

to whom notice shall have been given of the action for partition by publi- 
cation ; and, 

3d. On all other persons claiming from such parties or persons, or 
either of them. 



. 
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279. But such judgment and partition shall not affect tenants for years 
less than ten, to the whole of the property which is the subject of the par- 
tition. 

280. The expenses of the referees, including those of a Surveyor and 
his assistant, when employed, shall be ascertained and allowed by the 
Court ; and the amount thereof, together with the fees allowed by law to 
the referees, shall be apportioned among the different parties to the action. 

281. When a lien is on an undivided interest or estate of any of the 
parties, such lien, if a partition be made, shall thenceforth be a charge 
only on the share assigned to such party ; but such share shall be first 
charged' with its just proportion of the costs of the partition, in preference 
to such lien. 

282. When a part of the property only is ordered to be sold, if there 
be an estate for life, or years, in an undivided share of the whole proper- 
ty, such estate may be set off in any part of the property not ordered to be 
sold. 

283. The proceeds of the sale of the incumbered property shall be ap- 
plied under the direction of the Court as follows : 

Ist. To pay its just proportion of the general costs of the action : 

2d. To pay the costs of the reference : 

3d. To satisfy and cancel of record the several liens in their order of 
priority, by payment of the sums due and to become due ; the amount due 
to be verified by affidavit at the time of payment : 

4th. The residue among the owners of the property sold, according to 
their respective shares therein. 

284. Whenever any party to an action who holds a lien upon the 
property, or any part thereof, has other securities for the payment of the 
amount of such lien, the Court may, in its discretion, order such securities 
to be exhausted before a distribution of the proceeds of sale, or may order 
a just deduction to be made from the amount of the lien on the property, on 
account thereof. 

' 285. The proceeds of sale, and the securities taken by the referees, or 
any part thereof, shall be distributed by them to the persons entitled there- 
to, whenever the Court so directs. But in case no direction be given, all 
sueh proceeds and securities sfaiJl be paid into Court, or deposited therein, 
or as directed by the Court. 
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286. When the proceeds of sales of any shares or parcels belonging to 
persons who are parties to the action, and who are known, are paid into 
Court, the action may be continued as between such parties, for the 
determination of their respective claims thereto, which shall be ascertain- 
ed and adjudged by the Court. Further testimony may be taken in 
Court, or by a referee, at the discretion of the Court, and the Court may, 
if necessary, require such parties to present the facts or law in contro- 
versy, by pleadings, as in an original action. 

287. All sales of real property, made by referees under this chapter, 
shall be made by public auction to the highest bidder, upon notice published 
in the manner required for the sale of real property on execution. The no- 
tice shall state terms of sale, and if the property or any part of it is to be 
sold, subject to a prior estate, charge, or lien, that shall be stated in the 
notice. 

288. The Court shall, in the order for sale, direct the terms of credit 
which ma^ be allowed for the purchase money of any portion of the premises 
of which it may direct a sale on credit, and for that portion of which the pur- 
chase money is required, by the provisions hereinafter contained, to be in- 
vested for the benefit of unknown owners, infants, or parties out of the State. 

2891. The referees may take separate mortgages and other securities 
for the whole or convenient portions of the purchase money, of such parts 
of the property as are directed by the Court to be sold on credit, for the 
shares of any known owner of full age, in the name of such owner ; and 
for the shares of an infant in the name of the guardian of such infant; and 
for other shares in the name of the Clerk of the county and his successors 
in office. 

290. The person entitled to a tenancy for life, or years, whose estate 
shall have been sold, shall be entitled to receive such sum as may be 
deemed a reasonable satisfaction for such estate, and which the person so 
entitled may consent to accept instead thereof, by an instrument in writing 
filed with the Clerk of the Court. Upon the filing of such consent, the 
Clerk shall enter the same in the minutes of the Court. 

291. If such consent be not given, filed and entered, as provided in 
the last Section, at or before a judgment of sale is rendered, the Court 
shall ascertain and determine what proportion of the proceeds of the sale, 
after deducting expenses, will be a just and reasonable sum to be allowed 
on account of such estate ; and shall ord^r the same to be paid to such 
party, ^r deposited in Court for him, as the case may require. 
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292. If the persons entitled to such estate for life or years be unknown, 
the Court shall provide for the protection of their rights, in the same man- 
ner, as far as may be, as if they were known and had appeared. 

293. In all cases of sales, when it appears that any person has 
a vested or contingent future right or estate in any of the property sold, 
the Court shall ascertain and settle the proportional value of such contin- 
gent, or vested right or estate, and shall direct such proportion of the 
proceeds of the sale to be invested, secured or paid over, in such ' manner 
as to protect the rights and interests of the parties. 

294. In all cases of sales of property, the terms shall be made known 
at the time ; and if the premises consist of distinct farms or lots, they 
shall be sold separately. 

295. Neither of the referees, nor any person for the benefit of either 
of them, shall be interested in any purchase ; nor shall a guardian of an 
infant party be interested in the purchase of any real property, being the 
subject of the action, except for the benefit of the infant. All sales con- 
trary to the provisions of this Section shall be void. 

296. After completing a sale of the property, or any part thereof or- 
dered to be sold, the referee shall report the same to the Court, with a 
description of the different parcels of land sold to each purchaser ; the 
name of the purchaser : the price paid or secured ; the tenns and con- 
ditions of the sale ; and the securities, if any, taken. The report shall be 
filed in the office of the Clerk of the county where the property is situ- 
ated. 

297. If the sale be confirmed by the Court, an order shall be entered, 
directing the referees to execute conveyances and take securities pursuant 
to such sale ; which they are hereby authorized to do. Such order may 
also give directions to them respecting the disposition of the proceeds of 
the sale. 

298. When a party entitled to a share of the proporty, or an incum- 
brancer entitled to have his lien paid out of the sale, becomes a purchaser, 
the referees may take his receipt for so much of the proceeds of the sale 
as belongs to him. 

299. The conveyances shall be recorded in the connty where the 
premises are situated, and shall be a bar against all persons interested in 
the property in any way, who shall have been named as parties in the ac- 
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tion ; and against all such parties and persons as were unknown, if the 
summons had been served by publication, and against all persons claiming 
from them, or either of them. 

300. When there are proceeds of a sale belonging to an unknown 
owner, or to a person without the State, who has no legal representative 
within it, the same shall be invested in securities on interest, for the bene- 
fit of the persons entitled thereto. 

301. When the security of the proceeds of the sale is taken, or when 
an investment of any such proceeds is made, it shall be done, except as 
herein otherwise provided, in the name of the Clerk of the county where 
the papers are filed, and his successors in office, who shall hold the same 
for the use and benefit of the parties interested, subject to the order of the 
Court. 

302. When security is taken by the referees on a sale, and the parties 
interested in such security, by an instrument in writing under their hands 
delivered to the referees, agree upon the shares and proportions to which 
they are respectively entitled ; or when shares and proportions have 'been 
previously adjudged by the Court, such securities shall be taken in the 
names of, and payable to, the parties respectively entitled thereto ; and 
shall be delivered to such parties upon their receipt therefor. Such agree- 
ment and receipt shall be returned and filed with the Clerk. 

303. The Clerk in whose name a security is taken, or by whom an 
investment is made, and his successors in office shall receive the interest 
and principal as it becomes due, and apply and invest the same as the 
Court may direct ; and shall file in his office all securities taken, and keep 
an account in a book provided and kept for that purpose, in the Clerk's 
office, free for inspection by all persons, of investments and moneys re- 
ceived by him thereon, and the disposition thereof. 

304. When it appears that partition cannot be made equal between 
the parties according to their respective rights, without prejudice to the 
rights and interests of some of them, and a partition be ordered by judg- 
ment, the Court may adjudge compensation to be made by one party to 
another, on account of the inequality of partition. But such compensation 
shall not be required to be made to others, by owners unknown, nor by 
infants, unless, in case of an infant, it appear that he has personal prop- 
erty sufficient for that purpose, and that his interest will be promoted 
thereby. 
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305. When the share of an infant is sold, the proceeds of the sale may 
be paid by the referee making the sale to his general guardian, or the 
special guardian appointed for him in the action, upon giving the security 
required by law, or directed by order of the Court. 

306. The guardian who may be entitled to the custody and manage- 
ment of the estate of an insane person, or other person adjudged incapable 
of conducting his own affairs, whose interest in real property shall have 
been sold, may receive, in behalf of such person, his share of the proceeds 
of such real property, from the referee, on executing with sufficient sure- 
ties, an undertaking approved by a Judge of the Court or by a County 
Judge, that he will faithfully discharge the trust reposed in him, and will 
render a true and just account to the person entitled, or to his legal rep- 
resentative. 

307. The general guardian of an infant, and the guardian entitled to^ 
the custody and management of the estate of an insane person, or other 
person adjudged incapable of conducting his own affairs, who is interested 
in real estate held in joint tenancy, or in common, or in any other manner 
so as* to authorize his being made a party to an action for the partition 
thereof, may consent to a partition without action, and agree upon the 
share to be set off to such infant, or other person entitled, and may exe- 
cute a release in his behalf to the owners of the shares, of the parts to 
which they may be respectively entitled, upon an order of the Court. 

308. The costs of partition, including fees of referees and other dis- 
bursements, shall be paid by the parties respectively entitled to share in 
the lands divided, in proportion to their respective interests therein, and 
may be included and specified in the judgment. In that case they shall 
be a lien on the several shares, and the judgment may be enforced by ex- 
ecution against such shares, and against other property held by the 
respective parties. When, however, a litigation arises between some of 
the parties only, the Court may require the expense of such litigation to 
be paid by the parties thereto, or any of them. 

309. The Court, with the consent of the parties, may appoint a single 
referee, instead of three referees, in the proceedings under the provisions 
of this chapter ; and the single referee, when thus appointed, shall have 
the powers and perform all the duties requined of the three referees. 
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CHAPTER V. 



ACTIONS FOR THE USURPATION OP AN OFFICE OR FRANCHISE. 

310. An action may be brought by the Attorney General in the name 
of the people of this State, upon his own information, or upon the com- 
plaint of a private party, against any person who usurps, intrudes into, or 
unlawfully holds or exercises any public office, civil or military, or any 
franchise within this State. And it shaU be the duty of the Attorney 
General to brin^ the action, whenever he has reason to believe that any 
such office or franchise has been usurped, intruded into, or unlawfully 
held or exercised by any person, or when he is directed so to do by the 
Grovemor. 

311. Whenever such action is brought, the Attorney General in ad- 
dition to the statement of the cause of action, may also set forth in the 
complaint the name of the person rightly entitled to the office, with a state- 
ment of his right thereto ; and in such case, upon proof by affidavit that 
the defendant has received fees or emoluments belonging to the office, 
and by means of his usurpation thereof, an order may be granted by a 
Judge of the Supreme Court, or a District Judge, for the arrest of such 
defendant, and holding him to baiV; and thereupon he may be arrested, 
and held to bail, in the same manner, and with the same effect, and sub- 
ject to the same rights and liabilities, as in other civil actions where the 
defendant is subject to arrest. 

312. In every such case judgment may be rendered upon the right of the 
defendant, and also upon the right of the party, so alleged to be entitled ; 
or only upon the right of the defendant as justice shall require. 

313. If the judgment be rendered upon the right of the person so 
alleged to be entitled, and the same be in favor of such person he shall be 
entitled, after taking the oath of office,, and executing such official bond as 
may be required by law, to take upon himself the execution of the office. 

314. K judgment be rendered upon the right of the person so alleged to 
be entitled, in favor of such person, he may recover, by action, the dam- 
ages which he shall have sustained, by reason of the usurpation of the 
office by the defendant. 
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315. When several persons claim to be entitled to the same office or 
franchise, one action may be brought against all such persons, in order to 
try their respective rights to such office or franchise. 

316. When a defendant, against whom such action has been brought, 
is adjudged guilty of usurping or intruding into, or unlawfully holding any 
office, franchise, or privilege, judgment shall be rendered that such defend- 
ant be excluded from the office, franchise, or privilege, and that he pay 
the costs of the action. The Court may also, in its discretion, impose 
upon the defendant a fine not exceeding five thousand dollars ; which fine, 
when collected, shall be paid into the Treasury of the State. 



CHAPTER VT. 



OP ACTIONS AGAINST STEAMERS, VESSELS, AND BOATS. 

This Chapter, YI., does not apply to vessels trading from foreign ports to California. 
Souter Ys, ''Sea Witch," 1 Cal., 162; Ray vs. '' Ifarbeck,'' 1 Cal., 461. 

Admiralty jurisdiction must be received, pro tanto, in principle and forma, in State 
Courts. — Averill vs. *' Hartford,'^ 2 Cal., 308 ; Taylor vs. '* Columbia^'^ 5 Cal., 64. 

For a full decision on points of jurisdiction, &c., of this Act, see Thompson yb. ''Mius 
J), Morton,'* 23 Ohio, 26 ; 3 Livingston's Law Mag., 125. 

317. All steamers, vessels and boats shall be liable : 

1st. For supplies furnished for their use at the request of their respec- 
tive owners, masters, agents, or consignees : 

2d. For services rendered on board at the request of, or contract with, 
their respective owners, masters, agents, or consignees : 

3d. For materials furnished in their construction, or repair, or equip- 
ment : 

4th. For their wharfage and anchorage within the State : 
5th. For non-performance or mal-performance of any contract for the 
transportation of persons or property, made by their respective owners, 
masters, agents, or consignees : 

6th. For injuries committed by them to persons or property : Provid- 
ed, that the wages of mariners, boatmen, and others employed in the ser- 
vice of such steamers, vessels, and boats, shall have preference over all 
other demands. 

318. Actions for demands arising upon any of the grounds specified in 
the preceding Section, may be brought directly against such steamers, ves- 
sels, or boats. 
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319. The complaint shall designate the steamer, vessel, or boat by 
name, and shall be verified by the oath of the plaintiff, or some one in his 
behalf. 

320. The summons attached to a certified copy of the complaint, may 
be served on the master, mate, or any person having charge of the steamer, 
vessel, or boat, against which the action is brought. 

321. The plaintiff, at the time of issuing the summons, or at any time 
afterwards, may have the steamer, vessel, or boat, against which the action 
is brought, with its tackle, apparel, and furniture attached, as security for 
the satisfaction of any judgment that may be recovered therein. 

322. The Clerk of the Court shall issue a writ of attachment, on the 
application of the plaintiff, upon receiving a written undertaking on behalf 
of the plaintiff, executed by two or more sufficient sureties, to the effect, 
that if judgment be rendered in favor of the steamer, vessel, or boat, as 
the case may be, he will pay all costs and damages that may be awarded 
against him, and all damages which may be sustained by such steamer, 
vessel or boat, from the attachment, not exceeding the sum specified in 
the undertaking, which shall in no case be less than five hundred dollars 
when the attachment is issued against a steamer or vessel, or less than two 
hundred dollars when issued against a boat. The undertaking shall be 
accompanied by an affidavit of each of the sureties, that he is a resident and 
freeholder or householder of the county, and worth double the amount spec- 
ified in the undertaking, over and above all his just debts and liabilities. 
The Clerk shall file the undertaking and affidavits. 

323. The writ shall be directed to the Sheriff of the county within 
which the steamer, vessel, or boat lies, and direct him to attach such steamer, 
vessel, or boat with its tackle, apparel, and furniture and keep the 
same in his custody until discharged by due course of law ; unless the 
owner, master, agent, or consignee thereof, give him security by the under- 
taking of at least two sufficient sureties, in an amount sufficient to satisfy 
the demand in suit, which shall be specified in the writ, besides costs ; in 
which case, to take such undertaking. 

If the attachment was void, no proceedings can be had on the release bond. — Mc 
Queen vs. ''Russell,'' 1 Cal., 165. 

324. The Sheriff to whom the writ is directed and delivered shall ex- 
ecute the same without delay, and shall, unless the undertaking mentioned 
in the last Section be given, attach and keep in his custody the steamer, 
vessel or boat named therein, with its tackle, apparel and furniture, until 

O 
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discharged by due course of law ; but the Sheriff shall not be authorised 
by any such writ to interfere with the discharge of any merchandise on 
board of such steamer, vessel, or boat, nor with the removal of any trunks 
or other property of passengers, or of the captain, mate, seamen, steward, 
cook, or other persons employed on board. 

325. The owner, master, agent, or consignee of the steamer, vessel, or 
boat, against which the action is brought, may appear and answer, or 
plead to the action ; and may except to the sufficiency of the sureties on 
the undertaking filed on the behalf of the plaintiff, and may require sure- 
ties to justify, as in actions against individuals upon bail on arrest. 

326. All proceedings in actions under the provisions of this chapter 
shall be conducted in the same manner as in actions against individuals, 
except as otherwise herein provided: and in all proceedings subsequent to 
the complaint, the steamer, vessel, or boat may be designated as defend- 
ant. 

327. After the appearance to the action, of the owner, master, agent, 
or consignee, the attachment may, on motion, be discharged, in the same 
manner, and on like terms and conditions, as attachments in other cases, 
subject to the provisions of Section three hundred and twenty-nine. 

328. If the attachment be not discharged, and a judgment be recovered 
in the action in favor of the plaintiff, and an execution be issued thereon, 
the Sheriff shall sell at public auction, after publication of notice of 
such sale for ten days, the steamer, vessel, or boat, with its tackle, apparel 
and furniture, or such interest therein as may be necessary, and shall 
apply the proceeds of sale as follows : 

1st. When the action is brought for demands other than the wages of 
mariners, boatmen, and others employed in the service of the steamer, 
vessel, or boat sold, to the payment of the amount of such wages, as specified 
in the execution : 

2d. To the payment of the judgment and costs, including his fees, 
and, 

3d. He shall pay any balance remaining to the owner, master, agent, 
or consignee, who may have appeared in the action ; or if there be no 
appearance, then into Court, subject to the claim of any party or parties 
legally entitled thereto. 

329. Any mariner, boatman, or other person employed in the service 
of the steamer, vessel, or boat attached, who may wish to assert his claim 
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for wages against the same, the attachments being issued for other 
demands than such wages, shall file an affidavit of his claim, setting forth the 
amount and the particular service rendered, with the Clerk of the Court ; 
and thereafter no attachment shall be discharged upon filing an under- 
taking, unless the amount of such claim, or the amount determined as pro- 
vided in the next Section, be covered thereby in addition to the other 
requirements ; and any execution issued against such steamer, vessel, or 
boat, upon judgment recovered thereafter, shall direct the application of 
the proceeds of any sale : first, to the payment of the amount of such 
claims filed, or the amount determined, as provided in the next Section, 
which the Clerk shall insert in the writ ; and second, to the payment of 
the judgment and costs, and Sheriif 's fees ; and shall direct the payment 
of any balance to the owner, master, agent, or consignee who may have 
appeared in the action ; but if no appearance by them be made therein, it 
shall direct a deposit of the balance in Court. 

330. K the claim of the mariner, boatman, or other person, filed with 
the Clerk of the Court, as provided in the last Section, be not contested 
within five days after notice of the filing thereof, by the owner, master, 
agent, or consignee of the steamer, vessel or boat against which the claim 
is filed, it shall be deemed admitted ; but if contested, the Clerk shall en- 
dorse upon the affidavit thereof a statement that it is contested, and the 
grounds of the contest, and shall immediately thereafter order the matter 
to a single referee for his determination, or he may hear the proofs and 
determine the matter himself. The judgment of the Clerk, or referee, 
may be received by the County Judge either in term or vacation, inmie- 
diately after the same is given, and the judgment of the County Judge 
shall be final. On the review, the County Judge may use the minutes 
of the proofs taken by the Clerk, or referee, or may take the proofs anew. 

331. The notice of sale published by the Sheriff*, shall contain a state- 
ment of the measurement and tonnage of the steamer, vessel, or boat, and 
a general description of her condition. 

332. From orders and judgments under this chapter, an appeal may 
be taken by the owner, master, agent, or consignee, on the same terms and 
conditions as appeals in actions against individuals. 
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TITLE IX. 

OF APPEALS IN CIVIL ACTIONS. 

CHAPTER I. 

APPEALS IN GENERAL. 

333J. A judgment or order in a civil action, except when expressly 
made final by this Act, may be reviewed as prescribed by this title, and 
not otherwise. 

See Sec. 382. 

An appeal cannot be taken from a mere decision on demurrer, before final judgment. 
— McGe&ugh vs. Vanderworty 6 Cal., Jan'y T. ; Moraga vs. Emetic, 4 Cal., 308. 

On appeal where the record contains no proceedings except pleadings and judgment, 
which were sufficient, the Appellate Court will hold, that sufficient evidence was ad- 
duced to warrant the judgment. — Ringgold \%.Haven, 1 Cal., 108 ; GomeUes vs. Huntley^ 
1 Cal., 32 ; Palmer vs. Brown, ib., 42. 

A decision sustaining or overruling a demurrer, may be appealed from, as an order, 
before judgment is entered, and that too, whether the demurrer goes to the whole or & 
part of the pleadings.— iVb/fow vs. Western Ji. K Co,, 10 Pr. R., 91 ; Reynolds vs. 
Freeman, 4 Sand., '702 ; contra, Letois vs. Acker, 8 Pr., R., 414. 

On an appeal from an order overruling a demurrer (not a judgment) the appeal oper- 
ates per se as a stay of proceedings. No undertaking in such case is required. — 
Cook vs. Fomeroy, 10 Pr. R., 103. 

An appeal lies from an order on demurrer, where a substantial right is effected. — 
Burgoyne vs. Perry, 3 Cal., 60. 

An appeal wiU not lie from an order of Court refusing to set aside an interlocutory 
judgment. It should be taken upon the previous order itself. — Steams vs. Marvin, 3 
Cal., 376 ; Henly vs. Hastings, ib. 341. 

An appeal does not lie from an interlocutory order. — People vs. Thurston, 6 Cal., 72. 

In the matter of license of ferries, an appeal can be had to the District Court from the 
Court of Sessions. — Webb vs. Hanson, 3 Cal., 66. 

334. An order made out of Court, without notice to the adverse party, 
may be vacated or modified, without notice, by the Judge who made it ; 
or may be vacated or modified on notice, in the manner in which other 
motions are made. 

335. Any party aggrieved may appeal in the cases prescribed in this 
title. The party appealing shall be known as the appellant, and the ad- 
verse party as the respondent. 

The acceptance of costs on a motion is not waiving the right to an appeal. — Tysen 
vs. Wells, 1 Cal., 378. 

An appeal cannot be prosecuted by a stranger to the record. — Montgomery ys, Leav- 
envforth, 2 Cal., 67. 
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3361. -An appeal may be taken : 

1st. From a final judgment in an action, or special proceeding, com- 
menced in the Court in which the judgment is rendered, within one year 
after the rendition of judgment. 

2d. From a judgment rendered on an appeal from an inferior Court, 
within ninety days after the rendition of, the judgment. 

0rjt ;^.t V^.t i^tuff 

3d. From an order granting a' new trial; from an order refusing to 
change the place of trial of an action or proceeding, after a motion is made 
therefor, in the cases provided by law, or on the ground that the Judge is 
disqualified from hearing or trying the same ; from an order granting or 
dissolving an injunction ; and from any special order made after the final 
judgment, within sixty days after the order is made and entered in the 
minutes of the Court. 

This Section shall not extend to appeals to the District Courts from 
orders or judgments of the Probate Courts, but shall extend to judgments 
rendered in the District Courts upon such appeals. 

What is Sijinal, and what an interlocutory order, considered. — Loring vs. Bhley^ 1 
Cal., 24. 

If the appellants have been guilty of no laches in perfecting their appeal, the Court 
may enlarge the time for them to file their bond to entitle them to a stay of proceed- 
ings under the statute, and in the meantime order a stay of proceedings in the inferior 
Court until the extended period shall have expired ; in such cases the Court* may im- 
pose such terms as shall appear to be proper. — Bradley, et al vs. Hall db Wightman, 1 
Cal., 199. 

The Supreme Court has not power to relieve a party from an omission to appeal to 
the general term, from a judgment within the time prescribed by law — Humphrey vs. 
Chamberlain, 1 Kern., 274. 

337. The appeal shall be made by filing with the Clerk of the Court, 
with whom the judgment or order appealed from is entered, a notice stat- 
ing the appeal from the same, or some specific part thereof, and serving a 
copy of the notice upon the adverse party or his attorney. 

338. When the party who has the right to appeal wishes a statement 
of the case to be annexed to the record of the judgment or order, he shall, 
within twenty days after the entry of such judgment or order, prepare 
such statement, which fihall contain the grounds on which he intends to 
rely on the appeal, and so much of the evidence as may be necessary to 
explain the grounds, and no more ; and shall serve a copy thereof upon 
the adverse party. The respondent may, within five days thereafter, pre- 
pare amendments to the statement, and serve a copy on the appellant. If 
such amendments are admitted, the statement shall be corrected accord- 
ingly ; and if not admitted, the statement and amendments shall be pre- 
sented to the Judge who tried or heard the case, upon notice of two days 
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to the respondent, and a true statement shall thereupon be settled by such 
Judge. 

See statement on motion for new trial, Sec. 195. 

339f . K the party shall omit to make a statement within the time above 
limited, he shall be deemed to have waived his right thereto ; and when 
a statement is made, and the parties shall omit within the several times 
above limited, the one party to propose amendments, the other to notify an 
appearance before the Judge, they shall respectively be deemed, the for- 
mer to have agreed to the statement as proposed, and the latter to have 
agreed to the amendments as proposed. And no settlement of the state- 
ment, or certificate thereto by the Judge, shall be required. 

If the appellant allow the time to expire after taking the appeal, without framing a 
case, he waives his right to have a case stated ; and a subsequent order of the Court, 
made without notice to the respondent, allowing further time to make up the statement, 
is a nullity. — Leech vs. West^ 2 Gal., 95. 

340. The several periods of time above limited may be enlarged, 
upon good cause shown, by the Judge before whom the cause was tried. 

341. The statement, when settled by the Judge, shall be signed by 
him, with his certificate that the same has been allowed and is correct ; 
when the statement is agreed upon by the parties, they or their attorneys 
shall sign the same with their certificate that it has been agreed upon by 
them, and is correct. In either case, when settled or agreed upon, it shall 
be filed with the Clerk. 

342. The Clerk shall annex the statement, if the appeal be from a 
final judgment, to the judgment roll ; if the appeal be from an order, to 
such order, or to a copy thereof. 

343t. The provisions of the last five preceding Sections shall not 
apply to appeals taken from an order made upon affidavit filed ; but such 
affidavit shall be annexed to the order in the place of the statement men- 
tioned in those Sections. 

344. Upon an appeal from a judgment, the Court may review any 
intermediate order involving the merits, and necessarily affecting the judg- 
ment. 

An appeal lies from an order on demurrer, where a substantial right is afRected. — 
Burgoytbe vs. Perry ^ 3 Cal., 60. 

An order denying a motion to stay the trial of a cause until the decision of another 
cause, is not an order involving the merits, and is not reversable on the appeal from 
the final judgment. — James vs. Chalmers^ 2 Seld., 209. 
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345. Upon an appeal from a judgment or order, the Appellate Court 
may reverse, affirm, or modify the judgment or order appealed from, in 
the respect mentioned in the notice of appeal, and as to any or all of the 
parties ; and may set aside or confirm, or modify any or all of the proceed- 
ings subsequent to or dependent upon such judgment or order, and may, 
if necessary or proper, order a new trial. When the judgment or order is 
reversed or modified, the Appellate Court may make complete restitution of 
all property and rights lost by the erroneous judgment or order, and when 
it appears to the Appellate Court that the appeal was made for delay, it 
may add to the costs such damages as may be just. 

When it is proper, this Court will render such judgment as the Court below should 
hare rendered. — Bidleman vs. Kewen^ 2 Cal., 24-8. 

A judgment cannot be affirmed as to apart of the amount recovered, and reversed as 
to the residue, where a new trial is ordered as to the part which is reversed. — Story vs. 
N. Y, and Harlem R. R. Co., 2 Seld., 86. 

Where a judgment entered at special term is appealed to the general term, and is 
there affirmed, a new judgment should not be entered. — DeAgreda vs. Mantel, 1 Ab- 
bott, 130. 

Upon appeal to the general term, the judgment may be reversed as to one defendant 
who appeals, without affecting the judgment as to another defendant who does not 
appeal, in cases where a several judgment below would be'proper. — Farreil vs. Calkins, 
10 Barb. 348 ; Geraud vs. Stagg, 10 Pr. R., 369. 

346t. On appeal from a final judgment, the appellant shall furnish the 
Court with a copy of the notice of appeal, the judgment roll and the state- 
ment annexed, (if there be one,) certified by the Clerk to be a correct copy. 
On appeal from a judgment rendered on an appeal, or from an order, the 
appellant shall furnish the Court with a copy of the notice of appeal, the 
judgment or order appealed from, and a copy of the papers used in the 
hearing of the Court below ; such copies to be certified by the Clerk to be 
correct. If any written opinion be placed on file on rendering the judg- 
ment or making the order in the Court below, a copy shall be furnished. 
K the appellant fail to furnish the requisite papers, the appeal may 
be dismissed. 

, The time to appeal runs from the making of the final order or judgment appealed 
from, and not from the time of docketing the judgment roll. — Bank of Qeiieva vs. 
Botchkisit, 1 Code Rep., N. S., 163 ; 6 Pr. R., 478; Woolen Manuf. Co., vs. Town- 
send, 1 Code Rep., N. S., 416. 

Where the respondents obtained a judgment on the 23d of December and the appeal 
bond was filed on the 24th of December and certificate of the Clerk of the same Court, 
dated February 2d, 1852, that no transcript, record, or other papers in the cause had 
been filed ; and the affidavit of respondents was produced that the appeal was taken for 
delay ; the Court ordered the appeal to be dismissed, with ten per cent, damages and 
costs. — Bttckley vs. Morse, 2 Cal., 149. 

Where an appellant has failed to file a transcript of the record, showing that the 
appeal had been perfected, the Court ordered it dismissed, with ten per cent, costs. — 
Pacheco vs. Bcmal, 2 Cal., 150. 

An appeal, which had been dismissed for failure to file the transcript in time, was 
reiustated upon cause shown. — Stark vs. Barnes, 2 Cal., 162. 
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APPEALS TO THE SUPREME COURT FROM THE DISTRICT COURTS, AND 
THE SUPERIOR COURT OP THE CITY OP SAN FRANCISCO. 

347t. An appeal may be taken to the Supreme Court from the Dis- 
trict Courts and the Superior Court of the City of San Francisco in the 
following cases : 

1 St. From a final judgment rendered in an action or special proceeding 
commenced in those Courts, or brought into those Courts from another 
Court. 

2d. From an order granting or refusing a new trial ; from an order 
refusing to change the place of trial of an action or proceeding after a 
motion is made therefor, in the cases provided by law, or on the ground that 
a Judge is disqualified from hearing or trying the same ; from an order 
granting or dissolving an injunction ; and from any special order made 
after final judgment. 

The Supreme Court, in Chancery cases, has full power and jurisdiction on appeal for 
the purpose of equity, to correct the errors of the Court below, in whatever shape, or 
by whatever party the appeal is taken up. — Gray son vs. Ouild^ 4 Cal., 122. 

An appeal may be taken from a judgment of the District Court, without moving for 
a new trial in that Court. — Inni% vs. Steamer " Senator" 1 Cal., 459. 

No appeal lies from the judgment of a District Court on an appeal from an order from 
the Court of Sessions, upon an application for a ferry license.^- Webb vs. Hanson^ 2 
Cal., 133. 

Appeal dismissed, where the record disclosed that the Court below might or might 
not have granted a nev trial, without impeachment of its legal discretion. — Cook vs. 
Stetoarty 2 Cal., 348. 

Though the plaintiff recover less than two hundred dollars, the defendant is entitled to 
an appeal, if the costs added to the judgment exceed two hundred dollars. — Gordon 
vs. Boss, 2 Cal., 156. 

Ten per cent, damages was awarded by the Supreme Court, when the appeal was for 
delay. — Russell vs. Williams^ 2 Cal., 158. 

The Appellate Court will presume in fevor of the judgment below, unless the record 
clearly shows error. — Thompson vs. Monrow, 2 Cal., 99 ; Balfour vs. Mitchell^ 12 Sme 
& M., 629 ; Kilhurn vs. Richie, 2 Cal., 145. 

A judgment will not be reversed for an error by which the rights of the parties were 
not prejudiced. — KUhum vs. Richie, 2 Cal., 145. 

See Rules of Supreme Court, in the Appendix. 

348. To render an appeal effectual for any purpose, in any case, a 
written undertaking shall be executed on the part of the appellant, by at 
least two sureties, to the effect that the appellant will pay all damages 
and costs which may be awarded against him on the appeal, not exceeding 
three hundred dollars ; or that sum shall be deposited with the Clerk with 
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whom the judgment or order was entered, to abide the event of the appeal. 
Such undertaking shall be filed, or such deposit made with the Clerk 
within five days after the notice of appeal is filed. 

If an appeal be dismissed for want of a proper bond, the party can appeal again, with- 
in statute time. — Martinez vs. Gallardo, 6 Cal., 21. 

Proceedings stayed upon a judgment, pending an appeal, though no ui^dertaking was 
given. — jRo88 vs. Attstilly 2 Cal., 183. 

If the undertaking substantially complies with the statute, and secures to the re- 
spondent all the law designed for him^ it is sufficient. — Ooleman Rowe^ 4 Sme. & M., 
747 ; Smith vs. Norval^ 2 Code Rep., 14. 

349. K the appeal be from a judgment or order directing the payment 
of money, it shall not stay the execution of the judgment or order unless a 
written undertaking be executed on the part of the appellant by two or 
more sureties, stating their places of residence and occupation, to the effect 
that they are bound in double the amount named in the judgment or or- 
der, that if the judgment or order appealed from, or any part thereof be 
affirmed, the appellant shall pay the amount directed to be paid by the 
judgment or order, or the part of such amount as to which the judgment 
order shall be affirmed, if affirmed only in part ; and all damages and 
costs which shall be awarded against the appellant, upon the appeal. 

A judgment directing the satisfaction of money out of a fund in Court, is not a judg- 
ment directing the payment of money, within this Section. — Ou/rtia vs. Leavitt, 1 Ab- 
bott, 274; 10 Pr. R., 481. 

350. If the judgment or order appealed from direct the assignment or 
delivery of documents, or personal property, the execution of the judgmept 
or order shall not be stayed by appeal, unless the things required to be as- 
signed or delivered, be placed in the custody of such officer or receiver as 
the Court may appoint ; or unless an undertaking be entered into, on the 
part of the appellant, with at least two sureties, and in such amount as the 
Court or the Judge thereof, or County Judge may direct, to the effect that 
the appellant will obey the order of the appellate Court upon the 
appeal. 

351. If the judgment or order appealed from direct the execution of 
a conveyance or other instrument, the execution of the judgment or order 
shall not be stayed by the appeal, until the instrument is executed and de- 
posited with the Clerk, with whom the judgment or order is entered, to 
abide the judgment of the Appellate Court. 

352. K the judgment or order appealed from direct the sale, or deliv- 
ery of possession of real property, the execution of the same shall not be 
stayed, unless a written undertaking be executed on the part of the appel- 
lant, with two or more sureties, to the effect that during the possession of 

p 
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such property by the appellant, he will not commit, or suffer to be com- 
mitted, any waste thereon, and that if the judgment be affirmed, he will 
pay the value of the use and occupation of the property, from the time of 
the appeal until the delivery of possession thereof, pursuant to the 
judgment or order, not exceeding a sum to be fixed by the Judge of the 
Court by which the judgment was rendered or order made, and which 
shall be specified in the undertaking. When the judgment is for the sale 
of mortgaged premises, and the payment for a deficiency arising upon the 
sale, the undertaking shall also provide for the payment of such deficiency. 

353. Whenever an appeal is perfected, as provided by the preceding 
Sections in this chapter, it shall stay all further proceedings in the Court 
below, upon the judgment or order appealed from, or upon matter em- 
braced therein ; but the Court below may proceed upon any other matter 
included in the action, and not affected by the judgment or order appealed 
from. And the Court below may, in its discretion, dispense with, or limit 
the security required by said Sections, when the appellant is an executor, 
administrator, trustee, or other person acting in another's right. 

354. The undertaking prescribed by Sections three hundred and 
forty-eight, three hundred and forty-nine, three hundred and fifty, and 
three hundred and fifty-two, may be in one instrument, or several, at the 
option of the appellant. 

355 J. An undertaking upon an appeal shall be of no effect unless it 
be accompanied by the affidavit of the sureties, that they are each worth 
the amount specified therein over and above all their just debts and liabil- 
ities, exclusive of the property exempt from execution, except where the 
judgment exceeds three thousand dollars, and the undertaking on appeal 
is executed by more than two sureties, they may state on their affidavit 
that they are severally worth amounts less than that expressed in the 
undertaking, if the whole amount be equivalent to that of two sufficient 
.sureties. The adverse party may, however, except to the sufficiency of 
the sureties within five days after the filing of the undertaking, and unless 
they or other sureties justify before a Judge of the Court below, or a 
County Judge, or the County Clerk, within five days thereafter, upon 
notice to the adverse party, to the amounts stated in their affidavits, the 
appeal shall be regarded as if no such undertaking had been given, and in 
all cases where an undertaking is required on appeal by the provisions of 
this chapter, a deposit in the Court below of the amount of the judgment 
appealed from and three hundred dollars in addition, shall be equivalent 
to filing the undertaking, and in all cases the undertaking or deposit may 
be waived by the written consent of the respondent. 
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That the undertaking be approved, is an important feature in perfecting an appeal. 
— Wade vs. Amer. Col. Soc.y 4 Sme & M., 670. 

The exception should be to " sureties," and not to the undertaking. — Yo^mg vs. Colby ^ 
2 Code Rep., 68. 

On an application for justification of sureties on an appeal, the merits of the appeal 
will not be considered. — Bradley vs. Hall^ 1 Cal., 199. 

The sureties need only justify to double the amount of the judgment. — Rich vs. 
Beekman^ 2 Code Rep., 68. 

356. In cases not provided for in Sections 349, 350, 351, and 35H^the 
perfecting of an appeal, by giving the undertaking, and the justification of 
the sureties thereon, if required, or making the deposit mentioned in Sec- 
tion 348, shall stay proceedings in the Court below upon the judgment or 
order appealed from ; except that where it directs the sale of perishable 
property, the Court below may order the property to be sold, and the pro- 
ceeds thereof to be deposited, to abide the judgment of the appellate Court. 

357}. Appeals in the Supreme Court may be brought to a hearing by 
either party, upon a notice of three days to the opposite party. Before the 
argument each party shall furnish to the other and to each of the Justices 
a copy of his points and authorities, or either party may file one copy 
thereof with the Clerk, who shall cause the requisite copies to be made. 

When appellant notices case for argument, respondent may affirm the judgment, ex 
parte, although he gave no notice. — Constant vs. Ward^ 1 Cal., 333. 
See Rule XIV. and Sqq. 

358. When judgment is rendered upon the appeal, it shall be certified 
by the Clerk of the Supreme Court to the Clerk with whom the judgment 
roU is filed, or the order appealed from is entered. In cases of appeal 
from the judgment, the Clerk with whom the roll is filed shall attach the 
certificate to the judgment roll, and enter a minute of the judgment of the 
Supreme Court on the docket against the original entry. In cases of an 
appeal from the order, the Clerk shall enter at length in the records of 
the Court the certificate received, and minute against the entry of the 
order appealed from, a reference to the certificate, with a brief statement 
that such order has been affirmed, reversed, or modified, as the case may 
be, by the Supreme Court, on appeal. 

See Section 665. 

Where a remittitur is sent down, the Clerk of the District Court may issue execution 
for costs. — "i/arywt//tf" vs. Bitchanan, 3 Cal., 212. 

By rule of this Court, no mandate or remittitur is allowed to issue to the Court below 
before the expiration of ten days irom the date of the judgment ; after the expi- 
ration of that time, the Court loses all control over the subject, particularly if the Court 
has adjourned. — Haight vs. Caa^fy 5 Cal., 66. 
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CHAPTER ni. 

APPEALS TO THE DISTRICT [sUPREME] COURTS EROM THE 
COUNTY COURTS. 

The appellate jorisdictioD of District Courts held uiiconBtitutioiial.<-- /B^ei vs. MeCor- 
micky 4 Cal., 342 ; People ts. Peralta^ 3 Cal., 379 ; Caulfield ts. Hudson^ 8 Cal., 389 ; 
Hernandez vs. Simon, 3 Cal., 464; Brooks vs. Toumsend, 6 Cal., 18. 

No appeal lies from the judgment of a District Court on an appeal from an order from 
the Court of Sessions, upon an application for a ferry license. — Webb ys. Hanson, 2 
Cal., 188. 

359^. An appeal may be taken to the Supreme Court from a judg- 
ment of the County Court, in all eases where the amount in dispute 
exceeds two hundred dollars, or where the legality of any tax, toll or 
impost, or municipal fine, is in question. 

Though the plaintiff recover less than two hundred dollars, the defendant is entitled 
to an appeal, if the costs added to the judgment exceed two hundred dollars. — -Oordon 
T8. Hossy 2 Cal., 166. 

360t. Security shall be given upon such appeal in the same manner 
and to the same extent as upon an appeal to the Supreme Court from the 
District Court, and like justification on the part of the sureties may be 
required. 

361 J. Appeals from the County Courts shall be brought to a hearing in 
the same manner, and upon like notice, as appeals from the District Court. 

362^. The appellant shall furnish the papers for the Supreme Court, 
in the same manner as upon appeals from the District Court. 



CHAPTER IV. 

APPEALS TO THE DISTRICT COUBTS FBOM THE PROBATE COURTS. 

In the matter of license of ferries, an appeal can be had to the District Court from the 
Court of Sessions. — Webb vs. Hanson, 8 CaL, 65. 
See Supreme Court Rules, L. to LIII. 

363. An appeal may be taken from a Probate Court to the District 
Court of the district in which the Probate Court is held, in the following 
cases: 

1st. From an order or decree admitting a will to probate, or refusing 
the same : 
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2d* From an order settiDg apart property, or making an allowance for 
the widow or children : 

3d. From an order granting letters testamentary or of administration, 
or appointing a guardian of an infant, or of an insane person, or of a per- 
son incompetent to manage his property, or refusing to grant such letters, 
or to make such appointment, or making such letters or appointment : 

4th. From an order directing the sale or conveyance of real property : 

5th. From an order or de'^ir^e by which a debt, claim, legacy, or distrib- 
utive share is allowed, or pa^nj^ tjiereof directed ; or by which such 
allowance or direction is refused : / -V ^ 

6th. From an order made on the settl©6a^fc^of an executor, adminis- 
^ trator or guardian. 
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364. The appeal shall be taken within thirty days rft^r the order or 
decree appealed from is entered with the Clerk.. ^"^ '/ /^. 

365{. Appeals from the Probate Court shall be brought fo "aj* he*8cring 
at the earliest period practicable. For a failure to prosecute an^aj)p6al^ 
or unnecessary delay in bringing it to a hearing, the District Court Inay 
order the appeal dismissed. 

CHAPTER V. 



appeals to the countt courts prom justice's and 
recorder's courts. 

366{. Judgment in all civil cases rendered by Justice's, Recorder's 
and Mayor's Courts, may be renewed by the County Court ; when the 
appeal is taken on questions of law alone, it shall be heard on a state- 
ment of the case prepared as prescribed in Title XVI of this Act. When 
the appeal is taken on questions of fact, or on questions of both law and 
fact, the action shall be tried anew in the County Court, and either party 
may, on such trial, demand a Jury. 

The County Court has no jurisdiction to enforce a mechanic's lien, where the amount 
in controversy exceeds two hundred doUars. — Brock vs. Herricky 5 Cal., 68. 

The trial on appeal in County Courts must be de novo, and the judgment of the Jus- 
tice's Court cannot be reversed for error. — Coyle vs. Baldmny 6 Cal., 13. 

The County Court, where an appeal bond is defective, should give leave to file a good 
b(»id. — Billings vs. JRoadlumsej 6 Cal., 16. 

Where both parties appear, no notice of appeal is necessary to be shown. — McLaren 
vs. Shartzer, 6 Cal, 15. 

In an appeal notice, the words " whole judgment," is sufficiently definite. — Price vs. 
Van Oannegham, 5 Cal., 19. 
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367^. Upon an appeal heard upon a statement of the case, the County 
Court may review all orders affecting the judgment appealed from, and 
may set aside, or confirm, or modify any or all of the proceedings subse- 
quent to, and dependent upon, said judgment ; and may if necessary or 
proper, order a new trial. When the action is tried anew, on appeal, the 
trial shall be conducted in all respects, as trials in the District Court. 
The provisions of this Act, as to changing ^the place of trial, and all the 
proivisions as to trials in the District Coirrt^ shall be applicable to trials on 
appeal in the County Court. For aC failure to prosecute an appeal, or 
unnecessary delay in bringing it ^tQ-^^ hearing, the County Court, after 
notice, may order the appeal /o ire^dismissed. Judgments rendered in the 
County Court on appeal;- sJiaK have the same force and effect, and be 
enforced in the same maniier as judgments in actions commenced in the 
District Court. , ^^ "' 
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MISCELLANEOUS PROCEEDINGS. 



CHAPTER I. 



PROCEEDINGS AGAINST JOINT DEBTORS. 

368. When a judgment is recovered against one or more of several 
persons, jointly indebted upon an obligation, by proceeding, as provided 
in Section thirty-t\^o, those who were not originally served with the sum- 
mons, and did not appear to the action, may be summoned to show cause 
why they should not be bound by the judgment, in the same manner as 
though they had been originally served with the summons. 

A covenant not to sue made to a portion only of joint debtors, does not release any 
of them.— JfottA^y vs. Qally, 4 Cal., 62. 

In such a proceeding does the cause of action or right to proceed, arise upon judg- 
ment or the original demand. — OaJcley vs. Aspintoally 4 Coms., 518. 

In a suit against partners, judgment can be taken only against those served with 
process. 

When some of the defendants are not served with process, the plaintiff may proceed 
against those served. — Ingraham vs. Gildemeegtery 2 Cal., 88. 

See Sec. 32. 
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369. The summons as provided in the last Section, shall describe the 
judgment, and require the person summoned to show cause why he should 
not be bound by it, and shall be served in the same manner, and returna- 
ble within the same time, as the original summons. It shall not be neces- 
sary to file a new complaint. 

370. The summons shall be accompanied by an affidavit of the plain- 
tiff, his agent, representative, or attorney, that the judgment, or some part 
thereof, remains unsatisfied, and shall specify the amount due thereon. 

371. Upon such summons, the defendant may answer within the time 
specified therein, denying the judgment, or setting up any defense which 
may have arisen subsequently ; or he may deny his liability on the obli- 
gation upon which the judgment was recovered, except a discharge from 
such liability by the statute of limitation. 

372. If the defendant in his answer deny the judgment, or set up any 
defense which may have arisen subsequently, the summons, with the 
afiidavit annexed, and the answer, shall constitute the written allegations 
in the case ; if he deny his liability on the obligation upon which the 
judgment was recovered, a copy of the original complaint and judgment, 
the summons, with the affidavit annexed, and the answer, shall constitute 
such written allegations. 

373. The issues formed maybe tried in other cases; but when the 
defendant denies, in his answer, any liability on the obligation upon which 
the judgment was rendered, if a verdict be found against him, it shall be 
for the amount remaining unsatisfied on such original judgment, with 
interest thereon. 
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CONFESSION OF JUDGMENT WITHOUT ACTION. 

374. A judgment by confession may be entered without action, either 
for money due, or to become due, or to secure any person against contin- 
gent liability on behalf of the defendant, or both, in the maimer prescribed 
by this chapter. 

A judgment confessed bj one partner, in the name of himself and his copartner, is 
void as to his copartner. — Morgan vs. Richardson^ 16 Mo. R., 409 ; Stoutenberg vs, 
Vanderiberg, 1 Pr. R., 229. 
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875. A statement in writing shall be made, signed by the defendant, 
and verified by his oath to the following effect : 

1st. It shall authorize the entry of judgment for a specified sum. 

2d. If it be for money due, or to become due, it shall state concisely 
the facts out of which it arose, and shall show that the sum confessed 
therefor is justly due, or to become due. 

3d. If it be for the purpose of securing the plaintiff against a contin- 
gent liability, it shall state concisely the facts constituting the liability, and 
shall show that the sum confessed therefor does not exceed the same. 

376. The statement shall be filed with the Clerk of the county in 
which the judgment is to be entered, who shall endorse upon it, and enter 
in the judgment book a judgment of such Court, for the amount confessed, 
with ten dollars costs. The statement and affidavit, with the judgment 
endorsed, shall thereupon become the judgment roll. 

The Court will not allow a party to suffer by the omission or mistake of a clerk, 
attorney or officer of the Court, where a substantial right is involved, on a confession of 
judgment. — Neele vs. Berry hill , Glark vs. satne^ Gibbs vs. same, 4 Pr. R., 16 ; contra 
Manning vs. Guyouy 1 Code, Rep. 43 ; Allen vs. Smilie^ 1 Abbott, 368. 
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SUBMITTTING A CONTROVERSY WITHOUT ACTION. 

377. Parties to a question in difference, which might be the subject of 
a civil action, may, without action, agree upon a case containing the facts 
upon which the controversy depends, and present a submission of the same 
to any Court which should have jurisdiction, if an action had been brought. 
But it must appear, by affidavit, that the controversy is real, and the pro- 
ceedings in good faith, to determine the rights of the parties. The Court 
shall thereupon hear and determine the case, and render judgment thereon, 
as if an action were depending. 

It is a general rule that the Court will not entertain a fictitious case, to test a right to 
a particular thing. — Port Gibson Bank vs. Dickson^ 4 Sme. & M., 689 ; Brewington vs. 
Lowe, 1 Ind. (Carter,) R., 21. 

378. Judgment shall be entered in the judgment book as in other 
cases, but without costs for any proceeding prior to the trial. The case, 
the submission, and a copy of the judgment, shall constitute the judgment 
roU. 
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379. The judgment may be enforced in the same manner as if it bad 
been rendered in an action, and shall be in the same manner subject to 
appeal. 

CHAPTER IV. 

OP ARBITRATIONS. 

380. Persons capable of contracting maj submit to arbitration anj 
controversy which might be the subject of a civil action between them, 
except a question of title to real property in fee or for life. This quali- 
fication shall not include questions relating merely to the partition or 
boundaries of real property. 

Held, that a reference may be an arbitration, and the report thereon an award.^ 
Blunt vs. Whitney, 8 Sand., 4. 

One partner cannot bind his copartner by a submisaon of partnership matters to arbi- 
tration. — Jones vs. Gilbert, 6 Cal., 43. 

381. The submission to arbitration sha^ be in writing, and may be to 
one or more persons. 

See Sec. 529. 

Submission to arbitration discontinues a suit. A consent to pubmit to arbitration 
does not authorize an entry of judgment. — Gunter vs. Sanehet, 1 Cal., 46. 

382. It may be stipulated in the submission, that it be entered as an 
order of the County Court, or of the District Court, for which purpose it 
shall be filed with the Clerk of the County where the parties, or one of 
them, reside. The Clerk shall, thereupon, enter in his register of actions 
a note of the submission, with the names of the parties, the names of the 
arbitrators, the date of the submission, when filed, and the time limited 
by the submission, if any, within which the award shall be made. When 
so entered, the submission shall not be revoked without the consent of both 
parties. The arbitrators may be compelled by the Court to make an 
award, and the award may be enforced by the Court, in the same manner 
as a judgment. If the submission be not made an order of the Court, it 
may be revoked at any time before the award is made. 

383. Arbitrators shall have power to appoint a time and place for 

hearing, to adjourn from time to time, to administer oaths to witnesses, to 

hear the allegations and evidence of the parties, and to make an award 

thereon. 

Arbitrators are not bound to decide according to U.'w.-^Muldrow va. NorriSy 2 Cal., 
74; Peachy va. Ritchie, 4 Cal., 206. 

Q 
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384. All the arbitrators shall meet and act together during the inves- 
tigation ; but when met, a majority may determine any question. Before 
acting, they shall be sworn before an officer authorized to administer 
oaths, faithfully and fairly to hear and examine the allegations and evi- 
dence of the parties, in relation to the matters in controversy, and to make 
a just award, according to their understanding. 

385. The award shall be in writing, signed by the arbitrators, or a 
majority of them, and delivered to the parties. When the submission is 
made an order of the Court, the award shall be filed with the Clerk, and 
a note thereof made in his register. After the expiration of five days 
from the filing of the award, upon tte application of a party, and on filing 
an affidavit, showing that notice of filing the award has been served on 
the adverse party or his attorney, at least four days prior to such applica- 
tion, and that no order staying the entry of judgment has been served, the 
award shall be entered by the Clerk in the judgment book, and shall 
thereupon have the effect of a judgment. 

Where the arbitration is to end litigation, and becomes uncertain and incomplete, it 
must be set aside. — Pierson vs. Norman^ 2 Cal., 699. 

The statute must be pursued in the manner in which the submission is filed with the 
Clerk, and the motion made for judgment on the award. — Heslep vs. San Francisco^ 4 
Cal., 1. 

, An award rendered upon a fidr arbitration and concurred in, is conclusive. — 9S9- 
^- ■*/ ) „ i- -.usQ^ Water Co.^ vs. Jarvis, 6 Cal., 29. 

386. The Court, on motion, may vacate the award upon either of the 
following grounds, and may order a new hearing before the same arbitra- 
tors, or not, in its discretion : 

1st. That it was procured by corruption or fraud : 
2d, That the arbitrktors were guilty of misconduct, or committed gross 
error in refusing, on cause shown, to postpone the hearing, or in reftising 
to hear pertinent evidence, or otherwise acted improperly, in a manner by 
which the rights of the party were prejudiced : 

3d. That the arbitrators exceeded their powers in making their award ; 
or that they refused, or improperly omitted, to consider a part of the mat- 
ters submitted to them ; or that the award is indefinite, or cannot be 
performed. 

387. The Court may, on motion, modify or correct the award where 
it appears : 

1st. That there was a miscalculation in figures, upon which it was 
made, or that there is a mistake in the description of some person or prop- 
erty therein : 
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2d. When a part of the award is upon matters not submitted, which 
part can be separated from other parts, and does not affect the decision on 
the matter submitted : 

3d. When the award, though imperfect in form, could have been 

amended if it had been a verdict, or the imperfection disregarded. 

Awards must be set aside for fraud, mistake or accident. An award may be enfoi*ced 
for the good part, and set aside for the bad. — Muldrow vs. NorrUy 2 Gal., 74. 

388. The decision upon the motion shall be subject to appeal in the 

same manner as an order which is subject to appeal in a civil action ; but 

the judgment entered before a motion is made, shall not be subject to 

appeal. 

A stipulation that neither party will appeal, is not binding. — Muldrow vs. NorrU^ 2 
Cal., 74. 

398. If a submission to arbitration be revoked, and action be brought 
therefor, the amount to be recovered shall only be the costs and damages 
sustained in preparing for and attending the arbitration. 



CHAPTER V. 

OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART 

OP AN ACTION. 

390. The defendant, may, at any time before the trial or judgment, 
serve upon the plaintiff an offer to allow judgment to be taken against 
him, for the sum or property, or to the effect therein specified. If the 
plaintiff accept the offer, and give notice thereof within five days, he may 
file the summons, complaint, and offer, with an affidavit of notice of accept- 
ance, and the Clerk shall thereupon enter judgment accordingly. If the 
notice of acceptance be not given, the offer shall be deemed withdrawn, 
and shall not be given in evidence; and if the plaintiff fail to obtain a 
more favorable judgment, he shall not recover costs, but shall ])ay the de- 
fendant's costs, from the time of the offer. 

The offer, under the Code, is analogous to the cognovit under the former practice. 

Johnson vs. Scigar^ 10 Pr. R., 453; Lippman vs. Joelson^ 1 Code Rep., N. S., note 
161 ; Emery vs. Emery, 9 Pr. R., 180. * 

That the defendant oflTered to let the plaintiff take judgment for a sum admitted in 
the answer to be due, which offer pluntiff declined, is no reason for denying plaintiff's 
motion, that defendant pay into tne Court the simi admitted to be due. — Busenberry 
vs. Woodward, 1 Abbott, 443. 
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TITLE XI. 



OF WITNESSES, AND OF THE KAXNEB OF OBTAINING EVIDENCE. 



CHAPTER I. 



OF WITNESSES. 

391. All persons, without exception, otherwise than as specified in 
this chapter, may be witnesses in any action or proceeding. 

A bookkeeper, as a witness, has a right to refer to the books kept by him, to refresh 
his memary.-^TretuboeU tb. WelU, 4 CaL, 260. 

The Court should decide npoo the adoussibifity of a witness, and not refer the ques- 
tion to the jvarj.— Tabor vs. StanieU, 2 OiL, 240. 

892}. No person offered as a witness shall be excluded on account of 
his opinions on matters of religions belief; nor shall anj person be ex- 
cluded on account of his interest in the event of the action or proceedings, 
except in the following cases : 

1st. When he is a party to the action or proceeding, or the action or 
proceeding is prosecuted or defended for his immediate benefit. 

2d. When his interest is a present, certain, and vested interests 

Under the statute, a witness is not exchided on the ground of interest — Jokfuon rs. 
Carry, 2 CaL, 88. 

The indorser of a note is not a party ; he may be a witness. — Ihmlinmm ts. Spetuer, 
5 CaL, 39. 

An agent may be a witness as to his authority. — ^Ib. 

Sections 892 and 893 exdude all testimony, when the witness would be benefitted by 
it.-V<met TB. Fo9i, 4 Cai., 14; Grifin ts. AUop, ib., 406. 

A bn^er cannot be a witness if his commission depends on the result. — Shaw vs. 
Davis, 5 Cal., 87. 

Where a witness is examined on Ms Toir dire, as to his interest, the party offering 
him, may cross-examine idm.-^Beaek tb. CoviUmmdt 2 CaL, 287. 

A witness may be examined as to whether he belongs to a secret society, with a yiew 
to show that the prindples and oljects of such society are such that his testimony is 
liable to suspicion o£ unfairness. — People ts. Ckrittie, % Abbott, 266 ; People ts. 
Reyee <t Valencia, 5 CaL, 61. 

393J. The true test of the inteinest of a person, which shall render him 
incompetent as a witness, shall be that he will gain or loee bj the direct 
legal operation and effect of the judgment, or that the record of the judg- 
ment win be h ' . - • . ction ; but 
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nothing in this, or in the last Section, shall prevent a party calling as a 
witness the adverse party to the action, or a person whose interest is 
adverse, nor a party being a witness in the cases mentioned in Section four 
hundred and twenty-three. 

394t. The following persons shall not be witnesses : 

1st Those who are of unsound mind at the time of their production 

for examination. 

2d. Children under ten years of age, who, in the opinion of the Court, 

appear incapable of receiving just impressions of the facts respecting 

which they are examined, or of relating them truly. 

3d. Indians, or persons having one-half or more of Indian blood, and 
negroes, or persons having one-half or more of negro blood, in an action 
or proceeding to which a white person is a party. 

4th. Persons against whom judgment has been rendered upon a con- 
viction for felony, unless pardoned by the Grovernor, or such judgment has 
been reversed on appeal. 

3d. Held to apply to Chinese. — People vs. Hall, 4 Cal., 399. 

395. A husband shall not be a witness for or against his wife, nor a 
wife a witness for or against her husband ; nor can either, during the mar- 
riage, or afterwards, be, without the consent of the other, examined as to 
any communication made by one to the other during the marriage. But 
this exception shall not apply to an action or proceeding by one against 
the other. ' . 

396. An attorney or counsellor, shall not, without the consent of his 
client, be examined as a witness as [to] any communication made by the 
client to him, or his advice given thereon, in the course of professional 
employment. 

Landsheryer vs. Gorham, 5 Cal., 68. 

397. . A clergyman or priest shall not, without the consent of the per- 
son making the confession, be examined as a witness as to any confession 
made to him in his professional character, in the course of discipline 
enjoined by the church to which he belongs. 

398. A licensed physician or surgeon shall not, without the consent of 
his patient, be examined as a witness, as to any information acquired in 
attending the patient, which was necessary to enable him to prescribe or 
act for the patient. 
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399. A public officer shall not be examined as a witness as to commu- 
nications made to him in official confidence, when the public interest would 
suffer by the disclosure. 

400. The Judge himself or any juror, may be called as a witness by 
either party ; but in such case it shall be in the discretion of the Court or 
Judge to order the trial to be postponed or suspended, and to take place 
before another Judge or jury. 

401. When a witness does not understand and speak the English lan- 
guage, an interpreter shall be sworn to interpret for him. 



CHAPTER II. 



MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES, AND 
THEIR RIGHTS AND DUTIES. 

402ir. A subpoena may require, not only the personal attendance of the 
person to whom it is directed at a particular time and place, to testify as 
a witness, but may also require him to bring him any books, documents, 
or other things under his control, to be used in evidence. No person 
shaU be required to attend as a witness before any Court, Judge, Justice, 
or any other officer out of the county in which he resides, unless the dis- 
tance be less than thirty miles from his place of residence to the place of 
trial. 

403. The subpoena shall be issued as follows : 

1st. To require attendance before a Court, or at the trial of an issue 
therein, it shall be issued in the name and under the seal of the Court 
before which the attendance is required, or in which the issue is pending : 

2d. To require attendance out of Court before a Judge, Justice, or 
other officer authorised to administer oaths, or take testimony in any mat- 
ter, under the laws of this State ; it shall be issued by the Judge, Justice* 
or other officer before whom the attendance is required : 

3d. To require attendance before a Commissioner appointed to take 
testimony by a Court of any other State or county, it may be issued 
by any Judge or Justice of the Peace, in places within their respective 
jurisdictions. 

404. The service of a subpoena shall be made by showing the onginal, 
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and delivering a copy, or a ticket containing its substance, to the witness 
personally, giving or offering to him at the same time, if demanded by him, 
the fees to which he is entitled for travel to and from the place designated, 
and one day's attendance there. Such service may be made by any 
person. 

405. If a witness be concealed in a building or T^essel so as to prevent 
the service of a subpoena upon him, any Court or Judge, or any officer 
issuing the subpoena, may, upon proof by affidavit of the concealment and 
of the materiality of the witness, make an order that the Sheriff of the 
county serve the subpoena ; and the Sheriff shall serve it accordingly, and 
for that purpose may break into the building or vessel where the witness 
is concealed. 

406. A person present in Court, or before a judicial officer, may be 
required to testify, in the same manner as if he were in attendance upon a 
subpoena issued by such Court or officer. 

407. It shall be the duty of a witness, duly served with a subpoena, to 
attend at the time appointed, with any papers under his control required 
by the subpoena, to answer all pertinent and legal questions ; and, unless 
sooner discharged, to remain till the testimony is closed. 

408. A witness shall answer questions legal and pertinent to the 
matter in issue, though his answer may establish a claim against himself ; 
but he need not give an answer which will have a tendency to subject 
him to punishment for a felony ; nor need give an answer which will have 
a direct tendency to degrade his character, unless it be to the very fact in 
issue, or to a fact from which the fact at issue would be presumed. But 
a witness shall answer as to the fact of his previous conviction for felony. 

409. Disobedience to a subpoena, or a refusal to be sworn, or to 
answer as a witness, or to subscribe an affidavit or deposition when 
required, may be punished as a contempt by the Court, or officer issuing 
the subpoena, or requiring the witness to be sworn ; and if the witness be 
a party his complaint may be dismissed or his answer stricken out. " 

410. A witness disobeying a subpoena shall also forfeit to the party 
aggrieved the sum of one hundred dollars, and all damages which he may 
sustain by the failure of the witness to attend ; which forfeiture and dam- 
ages may be recovered in a civil action. 

411. In case of failure of a witness to attend, the Court or officer 
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issuing the subpoena, upon proof of the service thereof and of the failure 
of the witness, may issue a warrant to the Sheriff of the county to arrest 
the witness and bring him before the Court or officer where his attend- 
ance was required. 

412. If the witness be a prisoner, confined in a jail or prison within 
this State for any other cause than a sentence for felony, an order for his 
examination in the prison upon deposition, or for his temporary removal and 
production before a Court or officer for the purpose of being orally exam- 
ined, may be made as follows : 

1st. By the Court itself, in which the action or special proceeding is 
pending : 

2d. By a Judge of the Supreme Court, District Court, or County Judge 
of the county where the action or proceeding is pendiitg, if before a Judge 
or other person out of Court. 

413. Such an order can only be made upon affidavit, showing the 
nature of the action or proceeding, the testimony expected from the 
witness, and its materiality. 

414. If the witness be imprisoned in the county where the action or 
proceeding is pending, and for a cause other than a sentence for felony, 
his production may be required. In all other cases, his examination, 
when allowed, shall be taken upon deposition. 

415. Every person who has been in good faith, served with a sub- 
poena to attend as a witness before a Court, Judge, Commissioner, Referee, 
or other person, in a case where the disobedience of the witness may be 
punished as a contempt, shall be exonerated from arrest, in a civil action, 
while going to the place of attendance, necessarily remaining there, and 
returning therefrom. 

416. The arrest of a witness contrary to the last Section shall be 
void ; but an officer shall not be liable to the party for making the arrest 
in ignorance of the facts creating the exoneration, but shall be liable for 
any subsequent detention of the party, if such party claim the exemption 
and make an affidavit, stating : 

1st. That he has been served with a subpoena to attend as a witness 
before a Court, officer, or other person ; specifying the same, the place of 
attendance, and the action or proceeding in which the subpoena was issued ; 
and, 

2d. That he has not been thus served by his own procurement, with 
the intention of avoiding an arrest : 
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3d. That he is at the time going to the place of attendance, or return- 
ing therefrom, or remaining there in obedience to the subpoena. The affi- 
davit may be taken by the officer, and shall exonerate him from liability 
for discharging the witness when arrested. 



CHAPTER III. 



OF THE EXAMINATION OF PARTIES TO AN ACTION OR PROCEEDING, 
AND OF PERSONS FOR WHOSE IMMEDIATE BENEFIT 
SUCH ACTION OR PROCEEDING IS PROSE- 
CUTED OR DEFENDED. 

417. No action to obtain a discovery under oath, in aid of the prose- 
cution or defence of another action or proceeding, shall be allowed, nor 
shall any examination of a party be had on behalf of the adverse 
party, except in the manner prescribed by this chapter. 

This Section does not apply to prevent an examination of a debtor in a proceeding 
SQpplementary to an execution. — Dunham vs. Nicholson^ 2 Sand., 036 ; Qvuiek V9. 
Keeler.ih,^ 281. 

4] 8. A party to an action or proceeding may be examined as a wit- 
ness, at the instance of the adverse party, or of any one of several adverse 
parties ; and for that purpose may be compelled, in the same manner, and 
subject to the same rules of examination as any other witness, to testify eA 
the trial, and he may be examined on a commission. 

A party to a suit, who is made a witness by statute, is to become such under the 
the same requisitions and restrictions as any other witness. — Arnold vs. Arnold^ 18. 
Verm., 370. 

A co-defendant is not a competent witness where his testimony would enure to his 
own benefit. He could show his co-defendant was not his partner.^<Spari5:« vs. Kohr 
leVy d Cal., 299 ; Johnson vs. Henderson^ ib., 868; Buckley vs. Manife^ ib., 441 ; 
Hotaling vs. Croniae, 2 Cal., 60 ; Beach vs. Covillaud^ ib., 237. 

A maker of a note cannot be a witness to charge his endorser. His interest is not 
equally balanced. — Palmer vs. Tripps^ 6 Cal., Jan'y T. 

The examination of a defendant not served with process, as a witness, will not author- 
ise the examination of a plaintiff as a witness on behalf of himself and his co-plaintiffs. 
— Robinson vs. Frosty 14 Barb., 536. 

In an action for a tort against two or more defendants, each defendant is a compe- 
tent witness for his co-defendant. 

As to what matters upon which he may give evidence, discussed. — Beal vs. Finchy 1 
Kern., 128. 

Under the Code a defendant cannot be examined by a co-defendant to establish usury 
as a defense to their joint promissory note. — Ely vs. Miller^ 1 Abbott, 241. 

419. The examination of a party, thus taken, may be rebutted by 
adverse testimony. 

R 
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420. If a party refuse to attend and testify at the trial, or to give his 
deposition before trial, or upon a commission when required, his com- 
plaint, answer, or reply, may be stricken out, and judgment be taken against 
him ; and he may be also, in the discretion of the Court, proceeded 
against as in other cases for a contempt. 

421. A party examined by an adverse party, as in this chapter pro- 
vided, may be examined on his own behalf in respect to any matter per- 
tinent to the issue. But if he testify to any new matter not responsive to 
the inquiries put to him by the adverse party, or necessary to explain or 
qualify his answer thereto ; or to discharge, when his answer would charge 
himself, such adverse party may offer himself as a witness on his own 
behalf in respect to such new matter, and shall be so received. 

Where a party called, testifies to independent matter in his own behalf, the Court is 
not bound to believe him and decide according to his testimony. — Roberts vs. Cree^ 15 
Barb., 449. 

The party so ofifeiing to be a witness for himself, must only explain the new matter, 
and no more. — Dwinelle vs. Henriqitez, 1 Cal. 387. 

Where a plaintiff calls the defendant as a witness to prove the plaintiff's claim, and 
the defendant on a cross examination in his own behalf proves a counter claim as set 
up in his answer, the plaintiff may be examined in reference to the evidence given by 
the defendant on the subject of the counter claim. — Harpell vs. Irwin^ 1 Abbott, 144. 

422. A person for whose immediate benefit the action is prosecuted or 
defended, though not a party to the action, may be examined as a witness, 
in the same manner, and subject to the same rules of examination as if he 
were named as a party. 

423J. Parties may be witnesses on their own behalf when the action 
is brought for the settlement of, or in relation to, the business and accounts 
of a copartnership then existing or which had previously existed between 
them, to prove vouchers or items of account under one hundred dollars. 



CHAPTER IV. 



ON AFFIDAVITS. 

424. An affidavit to be used before any Court, Judge, or officer of 

this State, may be taken before any Judge, or Clerk of any Court, or any 

Justice of the Peace, or Notary Public in this State. 

Affidavits of the loss of an instrument, &c., to be used in Court, may be taken ex 
parte, without notice.— ifcCann vs. j&eof A, 2 Cal., 26. 
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425. An affidavit taken in another State of the United States, to be 
used in this State, shall be taken before a Conunissioner appointed by the 
Governor of this State to take affidavits and depositions in such other 
State, or before any Judge of a Court of Record having a seal. 

426. An affidavit taken in a foreign country to be used in this State, 
shall be taken before an Ambassador, Minister, or Consul of the United 
States, or before any Judge of a Court of Record having a seal in such 
foreign country. 

427. When an affidavit is taken before a Judge of a Court in another 
State, or in a foreign country, the genuineness of the signature of the 
Judge, the existence of the Court, and the fact that such a Judge is a 
member thereof, shall be certified by the Clerk of the Court, under the 
seal thereof. 
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OF DEPOSITIONS TAKEN IN THIS STATE. 

428. The testimony of a witness in this State, may be taken by depo- 
sition in an action, at any time after the service of the summons or the 
appearance of the defendant ; aud in a special proceeding, after a question 
of fact has arisen therein, in the following cases : 

1st. When the witness is a party to the action or proceeding, or a 
person for whose immediate benefit the action or proceeding is prosecuted 
or defended. 

2d. When the witness resides out of the county in which his testimony 
is to be used. 

3d. When the witness is about to leave the county where the action 
is to be tried, and will probably continue absent when the testimony is 
required. 

4th. When the witness, otherwise liable to attend the trial, is never- 
theless too infirm to attend. 

Depositions may be taken by Notaries Public, but only when the witness resides out 
of the county where the suit is pending, and a commisaon is regularly sued out and 
directed to the Notary. 

The depositions of witnesses residing in the county where the suit is pending, can be 
taken only by a commissioner for such county. — McCann vs. Beach, 2 Cal., 25, 32. 

Taking testimony by depositions, is in derogation of the common law, and must not 
only be done before the proper officer, but every requirement of the law must be com< 
plied with. — McGann vs. Beaoky 2 Cal., 25 ; DwineUe vs. Howland^ 1 Abbott, 87 ; 
Dye vs. Bailey, 2 CaL, 888. 
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A motion at the trial to suppress the whole of a deposition, on the ground that some 
of the interrogatories and parts of the deposition are improper, should be denied. 

If any part of the deposition is competent, the objection should be confined to that 
which is not so. — T/ie Comtnercial Bank of Pennsylvania vs. 77ie Union Batik of New 
York, 1 Kern., 203. 

429. Either party m^j have the deposition taken of a witness in this 
State, before any Judge or Clerk, or any Justice of the Peace, or Notary 
Public in this State, on serving upon the adverse party previous notice of the 
time and place of examination, together with a copy of an affidavit, show- 
ing that the case is one mentioned in the last Section. Such notice shall 
be at least &\q days, and in addition one day for every twenty-five miles 
of the distance of the place of examination from the residence of the 
person to whom the notice is given, unless for a cause sho^vn, a Judge, by 
order, prescribe a shorter time. When a shorter time is prescribed, a 
copy of the order shall be served with the notice. 

430. Either party may attend such examination, and put such ques- 
tions, direct and cross, as may be proper. The deposition, when com- 
pleted, shall be carefully read to the witness, and corrected by him in any 
particular, if desired ; it shall then be subscribed by the witness, certified 
by the Judge or officer taking the deposition, inclosed in an envelope or 
wrapper, sealed, and directed to the Clerk of the Court in which the 
action is pending, or to such person as the parties in writing may agree 
upon, and either delivered by the Judge or officer to the Clerk or such 
person, or transmitted through the mail, or by some safe private opportu- 
nity ; and thereupon such deposition may be used by either party upon 
the trial, or other proceeding, against any party giving or receiving the 
notice, subject to all legal exceptions. But if the parties attend at the exam- 
ination, no objection to the form of an interrogatory shall be made at the 
trial, unless the same was stated at the time of the examination. If the 
deposition be taken by the reason of the absence or intended absence from 
the county, of the witness, or because he is too infirm to attend, proof by 
affidavit or oral testimony shall be made at the trial, that the witness con- 
tinues absent or infirm, to the best of the deponent's knowledge or belief. 
The deposition thu& taken may be also read in case of the death of the 
witness. 

431. When a deposition has been once taken, it may be read in any 
stage of the same action or proceeding by either party, and shall then be 
deemed the evidence of the party reading it. 
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CHAPTER VI. 



OF DEPOSITIONS TAKEN OUT OF THIS STATE. 

432. The testimony of a witness out of the State may be taken by 
deposition in an action at any time after the service of the summons or the 
appearance of the defendant ; and in a special proceeding, at any time 
after a question of fact has arisen therein. 

Diligence must be exercised iu applying for a commission. — Pier son vs. Holbrooke 
2 Cal., 698. 

The proper time to object to such deposition is when it is offered in evidence. — Mills 
Tg. I>unlap, 3 Cal., 94. 

It is also admissable, notwithstanding the witness may have returned to the State 
since his examination, if he is not within the State at the time of the trial. — Markoe vs. 
Aldrichy 1 Abbott, 65. 

On the execution of a commission, the parties have a right to appear by counsel. 

Cross interrogatories cannot be withdrawn unless by mutual consent. A witness 
cannot shield himself from answering a cross interrogatory, by a reference to his previous 
answer to a direct one. — Union Bank vs. Torrey^ 2 Abbott, 269. 

433. The deposition of a witness out of this Stat€, shall be taken upon 
commission issued from the Court, under the seal of the Court, upon an 
order of the Judge, or Court, or County Judge, on the application of 
either party, upon five day's previous notice to the other. It shall be 
issued to a person agreed upon by the parties, or if they do not agree, to 
any Judge or Justice of the Peace selected by the officer granting the 
commission, or to a Commissioner appointed by the Governor of this 
State, to take affidavits and depositions in other States. 

434. Such proper interrogatories, direct and cross, as the respective 
parties may prepare, to be settled if the parties disagree as to their form, 
by the Judge or officer granting the order for the commission, at a day 
fixed in the order, may be annexed to the commission ; or when the par- 
ties agree to that mode, the examination may be without written inter- 
rogatories. 

435. The commission shall authorize the commissioner to administer 
an oath to the witness, and to take his deposition in answer to the interro- 
gatories, or when the examination is to be without interrogatories, in 
respect to the question in dispute ; and to certify the deposition to the 
Court, in a sealed envelope directed to the Clerk^ or other person designed 
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or agreed upon, and forwarded to him by mail or other usual channel of 
conveyance. 

436. A trial, or other proceeding, shall not be postponed by reason of 
a commission not returned, except upon evidence satisfactory to the Court 
that the testimony of the witness is necessary, and that proper diligence 
has been used to obtain it 



CHAPTER Vn. 



OF PROCEEDINGS TO PERPETUATE TESTIMONY. 

437. The testimony of a witness may be taken and perpetuated as 
provided in this chapter. 

438. The applicant shall produce to a District Judge, or to a County 
Judge, an affidavit stating : 

1st. That the appHcant expects to be a party to an action, in a Court 
in this State. 

2d. That the testimony of a witness residing in this State, whose place 
of residence is stated, is necessary to the prosecution or defence of such 
action ; and generally the facts expected to be proved. 

3d. That the party named who is expected to be adverse to the appli- 
cant, resides or is at the time in this State. The Judge may, thereupon, 
in his discretion, make an order allowing the examination, and prescribing 
how long before the examination the order and notice of the time and 
place thereof shall be served. 

439. Upon proof of personal service upon the person who is expected 
to be the adverse party of the order, copy of the affidavit, and of a notice 
that the examination will be taken before a District Judge, or County 
Judge of the county wherein the witness resides, or may be at a specified 
time and place ; such Judge may take the deposition of the witness, and 
the examination may, if necessary, be adjourned from time to time. 

440. The examination shall be by question and answer, unless the par- 
ties otherwise agree. The deposition, when completed, shall be carefully 
read to and subscribed by the witness, then certified by the Judge and imme- 
diately thereafter filed in the office of the Clerk of the county where it 
was taken, together with the order for the examination of the witness, the 
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affidavit on which the same was granted, and the affidavit of service of 
affidavit, order or notice. 

441. The affidavits filed with the deposition, or a certified copy thereof, 
shall be primary evidence of the facts stated therein, to show compliance 
with the provisions of this chapter. 

442. If a trial be had between the persons named in the affidavit as 
parties expectant, or their successors in interest, upon proof of the death 
or insanity of the witness, or of his inability to attend the trial by reason 
of age, sickness or settled infirmity, the deposition, or a certified copy 
thereof, may be used by either party, subject to all legal objections. But 
if the parties attend at the examination, no objection to the form of an 
interrogatory shall be made at the trial, unless the same was stated at the 
time of the examination. 



CHAPTER Vin. 



ADMINISTRATION OF OATHS AND AFFIRMATIONS. 

443. Every Court of this State, every Judge or Clerk of any Court, 
every Justice of the Peace and every Notary Public, and every officer 
authorised to take testimony or to decide upon evidence in any proceeding, 
shall have power to administer oaths or affirmations. 

444. When a person is sworn who believes in any other than the 
Christian religion, he may be sworn according to the peculiar ceremonies 
of his religion, if there be any such. 

445. Any witness who desires it, may, at his option, instead of taking 
an oath, make his solemn affirmation or declaration, by assenting, when 
addressed, in the following form: "You do solenmly, affirm, that the 

evidence you shall give in this issue (or matter,) pending between 

and , shall be the truth, the whole truth, and nothing but the 

truth." Assent to this affirmation shall be made by the answer, " I do." 
A false affirmation or declaration shall be deemed perjury, equally with 
a false oath. 
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CHAPTER IX. 



INSPECTION OF DOCUMENTS, AND MISCELLANEOUS PROVISIONS AS TO 
RECORDS AND WRITINGS. 

446. Any Court in which an action is pending, or a Judge thereof, or 
a County Judge, may, upon notice, order either party to give to the other 
within a specified time an inspection and copy, or permission to take a 
copy of any book, document or paper in his possession, or under his con- 
trol, containing evidence relating the merits of the action, or the defence 
therein. K compliance with the order be refused, the Court may exclude 
the book, document or paper, from being given in evidence ; or if ^wanted 
as evidence by the party applying, may direct the jury to presume it to be 
such as he alleges it to be ; and the Court may also punish the party 
refusing, for a contempt. This Section shall not be construed to prevent 
a party from compelling another to produce books, papers or documents, 
when he is examined as a witness. 

447. There shall be no evidence of the contents of a writing, other 
than the writing itself, except in the following cases : 

1st. When the original has been lost or destroyed; in which case 
proof of the loss or destruction shall first be made : 

2d, When the original is in the possession of the party against whom 
the evidence is offered, and he fails to produce it, after reasonable notice : 

3d. When the original is a record or other document, in the custody 
of a public officer : 

4th. When the original has been recorded, and a certified copy of the 
records is made evidence by statute : 

5th. When the original consists of niimerous accounts or other docu- 
ments, which cannot be examined in Court without great loss of time, 
and the evidence sought from them is only the general result of the 
whole. 

The defendant in a suit pending, may be made to discover books, pape^^, and docu- 
ments in his possession or power, relating to the merits thereof, and which are neces* 
sary to the plaintiff, to enable him to prepare for the trial. — Gould vs. McCarty, 1 
Kern., 575. 

The beat evidence the nature of the case is susceptible of, must be adduced. 

Proof of the loss of an instrument may be made by the party's own affidavit, to lay 
the foundation for proving its contents. But the affidavit of a third person, that a 
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trunk of the party, contuning Us papers, is lost, is insufficient, without showing that it 
contained the papers in question. But this the party may show by his own oath. — 
McCann ts. Beofih, 2 Cal., 26. 

In the case of lost instnunents, where no copy has been preserved, it is not to be ei- 
pected that witnesses can recite their contents, word for word. — Fasten vs. Eassett, 5 
Cal., 70. 

The copy of a deed should not have been admitted in evidence, without proof of a 
proper and unavailing efibrt to produce the original.— i2o6/e« vs. Forbet^ 5 Gal., 11. 

448. The party producing a writing as genuine, which has been 
altered, or appears to have been altered, after its execution, in a part 
material to the question in dispute, and such alteration is not noted 
on the writing, shall account for the appearance or alteraticm. He may 
show that the alteration was made by another, without his concurrence, 
or was made with the consent of the parties affected by it, or otherwise 
properly or innocently made. If he do that, he may give the writing in 
evidence, but not otherwise. 

A card published in a newspaper, without the knowledge of either party to the suit, 
is no evidence but to impeach the credulity of a witaeaB,-^J)u>inelh vs. ffenriguu^ 1 
Cal., 388. 

It is error to admit letters in evidence^ without proving that they were written by the 
party intended to be charged by their contents.— iStnc/atr vs. Wodd^ S Cal., 98. 

To prove handwriting of a subscribing witness, he must be shown to be beyond the 
jurisdiction of the Court, or that diligent search for him had been made without avail 
—Foweir$ Heiti vs. HendHckB^ 8 Cal., 427. 

449. A judicial record of this State, or the United States, may be 
proved by the production of the original, or a copy thereof, certified by 
the Clerk, or other person having the legal custody thereof, undeif the 
seal of the Court, to be a true copy of such record. 

See Sec. 655. 

450^. The records and judicial proceedings <^ the Courts of idiy other 
State of the United States, may be proved or admitted in the Courts of 
this state, by the attestation of the Clerk and the seal of the court 
annexed, if there be a seal, together with a certificate of the Judge, Chief 
Justice, or presiding magistrate, as the case may be, that the said attesta*- 
tion is in due form. 

A certificate of ezempUfication of a judgment rendered In another State, when 
attested by the Clerk, under the seal of the court, and where the presiding judge ^ 
the court certifies that the attestation is in due form of law, is sufficient, under the 
Act of Congress of May 26, 1790, to sustain an action upon the judgment in another 
State. — ThjompBon vs. Manrow, 1 Cal., 428. 

451. A judicial record of a foreign country may be proved by the pro- 
duction of a copy thereof, certified by the Clerk, with the seal of the Court 
annexed, if there be a Clerk and seal ; or by the legal keeper of the 
record, with the seal of his office annexed, if there be a seal, to be a true copy 

s 
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of each record : together with a certificate of a Judge of the Court, that 
the person making the certificate is the Clerk of the Court, or the legal 
keeper of the record, and in either case, that the signature is genuine, and 
the certificate in due form ; and also together with the certificate of the 
minister or ambassador of the United States, or of a consul of the United 
States, in such foreign country, that there is such a Court, specifying 
generally the nature of its jurisdiction, and verifying the signature of the 
Judge and Clerk, or other legal keeper of the record. 

452. A copy of the judicial record of a foreign country shall also be 
admissible in evidence upon proof: 

1st. That the copy oflTered has been compared by the witness with the 
ori^nal, and is an exact transcript of the whole of it : 

2d. That such original was in the custody of the Clerk of the Court, 
or other legal keeper of the same : and, 

3d. That the copy is duly attested by a seal, which is proved to be the 
seal of the Court where the record remains, if it be the record of a Court ; 
or if there be no such seal, or if it be not a record of a Court, by the sig- 
nature of the legal keeper of the original. 

See Sec. 665. 

453. Printed copies, in volumes, of statutes, code, or other written law, 
enacted by any other State, or Territory, or foreign Grovemment, purport- 
ing or proved to have been published by the authority thereof, or proved 
to be commonly admitted as evidence of the existing law, in the Courts 
and judicial tribunals of such State, Territory or Grovemment, shall be 
admitted by the Courts and officers of this State, on all occasions, as pre- 
sumptive evidence of such laws. 

See Sec 655. 

454. A seal of a Court or public office, when required to any writ or 
process, or proceeding, or to authenticate a copy of any record or docu- 
ment, may be impressed with wax, wafer, or any- other substance, and then 
attached to the writ, process or proceeding, or to the copy of the record or 
document, or it may be impressed on the paper alone. 

The impreseion of the seal may be made upon paper only. — Connelly ts. Goodwiny 5 
Oal., 89. 
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TITLE XII. 

OF THE WRIT OP CEBTIORARI AND OF MANDAMUS. 

CHAPTER I. 

THE WRIT OF CERTIORARI, OR REVIEW. 

455. The writ of certiorari may be denominated the writ of review. 

A certiorari, and not a mandamus should issue to a District Court to send up docu- 
ments where no appeal would lie. — Meid vs. Turner, 1 Cal., 152. 

When the writ will lie. — ^In re Hanson, 2 Cal., 262. 

A certiorari to the Board of Supervisors, on the ground of want of jurisdiction, is 
premature, if taken before the action of the Board. — Wilson vs. Supervisors of Sacramen- 
to County, 3 Cal., 386. 

456. This writ may be granted on application, by any Court of this 
State, except Justice's, Recorder's, or Mayor's Court ; the writ shall be 
granted in all cases when an inferior tribunal, board or officer, exercising 
judicial functions, has exceeded the jurisdiction of such tribunal, board or 
officer, and there is no appeal, nor in the judgment of the Court, any plain, 
speedy and adequate remedy. 

See Sec. 663. 

When the County Court should issue writ. — Clary vs. Hoagland, 6 Cal., TS. 

457. The application shall be made on affidavit by the party bene- 
ficially interested, and the Court may require a notice of the application 
to be given to the adverse party, or may grant an order to show cause 
why it should not be allowed, or may grant the writ without notice. 

458. The writ may be directed to the inferior tribunal, board or officer, 
or to any other person having the custody of the record or proceedings to 
be certified. When directed to a tribunal, the Clerk, if there be one, 
shall return the writ with the transcript required. 

459. The writ of review shall command the party to whom it is 
directed to certify fully to the Court issuing the writ, at a specified time 
and place, and annex to the writ a transcript of the record and proceed- 
ings, (describing or referring to them, with convenient certainty,) that the 
same may be reviewed by the Court ; and requiring the party in the 
mean time to desist from further proceedings in the matter to be reviewed. 



1 
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460. If a staj of proceedings be not intended, the words requiring the 
stay shall be omitted from the writ ; these words may be inserted or 
omitted in the somid discretion of the Court ; but if omitted, the power of 
the inferior Court or officer shall not be suspended, nor the proceedings 
stayed. 

461. The writ shall be served in the same manner as a sununons in 
civil action, except when otherwise expressly directed by the Court 

462. The review upon this writ shall not be extended further tlian to 
determine whether the inferior tribunal, board or officer has regularly 
pursued the authority of such tribunal, board or officer. 

463. If the return to the writ be defective, the Court may order a 
further return to be made. When a full return has been made, the Court 
thall proceed to hear the parties, or such of them as may attend for that 
purpose, and may thereupon give judgment, either affirming, or annulling 
or modifying the proceedings below. 

464. A copy of the judgment, signed by the Clerk, shall be transmit* 
ted to the inferior tribunal, board, or officer having the custody of the 
record or proceeding certified up. 

465. A copy of the judgment, signed by the Clerk, entered upon, or 
attached to the writ and return, shall constitute the judgment roll. If the 
proceeding be had in any other than the Supreme Court, an appeal may 
be taken from the judgment in the same manner, and upon the same 
terms, as from a judgment in a civil action. 



CHAPTER n* 



THE WltlT OF MANDATE, OB MAKDAMXTS. 

466, The writ of mandamus may be denominated the writ of mandate. 

Judgment may be afl&nned as to mandate, and reyened as to costs. — McDougal vs. 
Roman^ 2 Gal., 80. 

A mandate lies to compel a Judge of a District Court to enter judgment on a referee's 
Mport.— iS«M««;/ vs. MUuOt, t Gal, £45. 

The Supramt Oonrt «ay esetoiMi its juiadMon by ■andate.-^Peop/tf vs. Tum/tr^ 
1 Cal, U8. 

Mandate Is proper to compel a District Court to restpre an attorney to the roll. — lb. 

A mandate will not lie to compel an inferior Court to issue process. — Adanu ts. 
2N»%»Gal.,M7; P«rate vi. jiibMU, 2 CaL, 6M. 
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A mandamus will not lie against a Sheriff to compel him to make a deed to land to a 
purchaser at execution sale, who refuses to pay the purchase money, tor the reason that 
he is the oldest judgment and execution creditor, and entitled to the money ; especially, 
when there is an unsettled contest as to the question of lien. — William$ vs. Smithy 6 
Cat Jan»y T. ; People vs. -Say*, 4 Cal., 127. 

A mandate will not lie, where there is any other specific, speedy,' and adequate rem- 
edy.— P<?op/<? vs. Oldt, 8 Cal., HI, 

A mandate will not issue to compel the performance of an act where the party is 
invested with discretionary power, but will issue when directory. — People vs. Mell^ 4 
Cal., 177. 

467. It may be issued by any Court in this State, except a Justice's, 
Recorder's or Mayor's Court, to any inferior tribunal, corporation, board, 
or person, to ccnnpel the performance of an act, which the law specially 
enjoins, as a duty resulting from an office, trust, or station ; or to compel 
the admission of a party to the use and enjoyment of a right, or office to 
which he is entitled, and from which he is unlawfully precluded by such 
inferior tribunal, corporation, board, or person. 

468. This writ shall be issued in all cases where there is not a plain, 
speedy and adequate remedy, in the ordinary course of law. It shall be 
issued upon affidavit, on the application of the party beneficially interested. 

See Sec. 653. 

469. The writ shall be either alternative or peremptory ; the alterna- 
tive writ shall state generally the allegation against the party to whom it 
is directed, and command such party, inmiediately after the receipt of the 
writ, or at some other specified time, to do the act required to be per- 
formed, or to show cause before the Court, at a specified time and place, 
why he has not done so. The peremptory writ shall be in a similar form, 
except that the words requiring the party to show cause why he has not 
done as commanded, shall be omitted, and a return day shall be inserted. 

470. When the application to the Court is made without notice to the 
adverse party, and the writ be allowed, the alternative shall be first issued : 
but if the application be upon due notice, and the writ be allowed, the per- 
emptory may be issued in the first instance. The notice of the application, 
when given, shall be at least ten dnys. The writ shall not be granted by 
default. The case shall be heard by the Court, whether the adverse 
party appear or not 

471. On the return day of the alternative, or the day on which the 
application of the writ is noticed, or such further day as the Court may 
allow, the party on whom the writ or notice shall have been served may 
show cause by answer under oath, made in the same macnner as an answer 
to a complaint in a civil action. 
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472. If an answer be made, which raises a question as to a matter of 
fact essential to the determination of the motion, and affecting the substan- 
tial rights of the parties, and upon the supposed truth of the allegation of 
which the application for the writ is based, the Court, may, in its discre- 
tion, order the question to be tried before a jury, and postpone the argu- 
ment until such trial can be had, and the verdict certified to the Court 
The question to be tried shall be distinctly stated in the order for trial, and 
the county shall be designated in which the same shall be had. The order 
may also direct the jury to assess any damages which the applicant may 
have sustained, in case they find for him. 

473. On the trial, the applicant shall not be precluded by the answer 
of any valid objection to its sufficiency, and may countervail it by proof, 
either in direct denial, or by way of avoidance. 

474. K either party be dissatisfied with the verdict of the jury he may 
move for a new trial upon a statement prepared as provided in Section 
one hundred and ninety-five. The motion for a new trial, may, upon 
a reasonable notice, be brought on before the Judge of the Court in which 
the cause was tried, either in term or vacation. If a new trial be granted 
the jury shall, within five days thereafter, unless the parties agree on a 
longer time, be summoned to try the issue. After a second verdict in 
favor of the same party a new trial shall not be had. 

475. If no notice for a new trial be given, or if given, be denied, the 
Clerk, within five days after the rendition of the verdict or denial of the 
motion, shall transmit to the Court in which the application for the writ is 
pending, a certified copy of the verdict attached to the order of trial ; after 
which, either party may bring on the argument of the application, upon 
reasonable notice to the adverse party. 

476. If no answer be made the case shall be heard on the papers of 
the applicant. If an answer be made which does not raise a question 
such as is mentioned in Section four hundred and seventy-two, but only 
such matters as may be explained or avoided by a reply, the Court may, 
in its discretion, grant time for replying. If the answer, or answer and 
reply, raise only questions of law, or put in issue immaterial statements, 
not affecting the substantial rights of the parties, the Court shall proceed 
to hear, or fix a day for hearing the argument of the case. 

477. If judgment be given for the applicant he shall recover the dam- 
ages which he shall have sustained, as found by the jury, or as may be 
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determined by the Court, or referees, upon a reference to be ordered, 
together with costs ; and for such damages and costs an execution may 
issue ; and .a peremptory mandate shall also be awarded without delay. 

478. The writ shall be served in the same manner as a summons in a 
civil action, except whe« otherwise expressly directed by order of the Court. 

479. When a peremptory mandate has been issued and directed to 
any inferior tribunal, corporation, board, or person, if it appear to the 
Court, that any member of such tribunal, corporation, or board, or such 
person upon whom the writ hasb^en personally served, has, without just 
excuse, refused or neglected to' |^ the same, the Cpurt may, upon 
motion, impose a fine not exceeding one thousand dollars. In case of 
persistence in a refusal of obedience, the Court may order the party to be 
imprisoned for a period not exceeding three months, and may take any 
orders necessary and proper for the complete enforcement of the writ. If 
a fine be imposed upon a Judge or officer who draws a salary from the 
State or county, a certified copy of the order shall be forwarded to the 
Comptroller, or County Treasurer, as the case may be, and the amount 
thereof may be retained from the salary of such Judge or officer. Such 
Judge or officer, for his wilful disobedience shall also be deemed guilty of 
a misdemeanor in office. 
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OP CONTEMPTS AND THEIR PUNISHMENTS. 

480. The following acts or omissions shall be deemed contempts : 
1st. Disorderly, contemptuous, or insolent behavior towards the Judge 
whilst holding Court, or engaged in his judicial duties at chambers, or 
towards referees or arbitrators whilst sitting on a reference or arbitration, 
tending to interrupt the due course of a trial, reference or arbitration, or 
other judicial proceeding : 

2d. A breach of the peace, boisterous conduct, or violent disturbance 
in presence of the Court, or its immediate vicinity, tending to interrupt 
th« due eourse of a trial, or other judicial proceeding : 
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dd. Disobedience or resistance to any lawful writ, order, rale or procesd, 
issued bj the Court or Judge at chambers : 

4th. Disobedience of a subpoena duly served, or revising to be sworn 
or answer as a witness : 

5th. Rescuing any person or property in the custody of any officer, by 
virtue of an order of process of such Court or Judge at chambers. 

See Sec. 245. 

A person cannot be deemed guilty of contempt for disobedience to the process of the 
Court, who trespasses upon a party put in possession under execution, as the authority 
of the Court has then ceased. — Loiring vs. IlUley^ 1 Cal., 24. 

481. When a contempt is committed in the immediate view and pres- 
ence of the Court, or Judge at chambers, it may be punished summarily ; 
for which an order shall be made, reciting the facts as occurring in such 
immediate view and presence, adjudging that the person proceeded against 
is thereby guilty of a contempt, and that he be punished as therein pre- 
scribed. When the contempt is not committed in the immediate view and 
presence of the Court, or Judge at chambers, an affidavit shall be pre- 
sented to the Court, or Judge, of the facts constituting the contempt, or a 
statement of the facts by the referees or arbitrators. 

482. When the contempt is not committed in immediate view and pres- 
ence of the Court or Judge, a warrant of attachment may be issued to 
bring the person charged to answer, or without a previous arrest, a war- 
rant of commitment may, upon notice, or upon an order to show cause, be 
granted ; and no warrant of commitment shall be issued without such 
previous attachment to answer, or such notice or order to show cause. 

483. Whenever a warrant of attachment is issued pursuant to this 
chapter, the Court or Judge shall direct whether the person charged may 
be let to bail for his appearance, upon the warrant, or detained in custody 
without bail ; and if he may be bailed, the amount in which he may be 
let to bail. The directions given in this respect shall be specified in the 
warrant, or endorsed thereon. 

484. Upon executing the warrant of attachment, the Sheriff shall 
keep the person in custody, bring him before the Court or Judge, and 
detain him until an order be made in the premises, unless the person 
arrested entitle himself to be discharged, as provided in the next Section. 

485. When a direction to let the person to bail is contained in the 
warrant of attachment, or endorsed thereon, he shall be discharged from 
the arrest, upon executing and delivering to the officer^ at any time btfore 
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the retarn daj oi the warrant, a written undertakuig, wUh two suffietent 
sureties, to the effect that the person arrested will appear on the return 
io£ the warrant and abide the order of the Court or Judge thereupon ; or 
they will pay as maj be directed, the sum specified in the warrant. 

486. The officer shall return the warrant of arrest and the undertak- 
ing, if any, received by him from the person arrested, by the return day 
specified therein. 

487. When the person arrested has been brought up or appeared, the 
Court or Judge shall proceed to inrestigate the charge, and shall hear any 
answer which the person arrested may make to the aamci and may 
examine witnesses for or against him, for which an adjournment may 
be had firom time to time, if necessary. 

488. Upon the answer and evidence taken, the Court or Judge shall 
determine whether the person proceeded against is guilty of the contempt 
charged, and if it be adjudged that he is guilty of the contempt, a fine 
may be imposed on him not exceeding five hundred dollars, or he may be 
imprisoned not exceeding five days, or both* 

489. When the contempt consists in the ombsion to perform an act 
which is yet in the power of the person to perform, he may be imprisoned 
until he have performed it, and in that case the act shall be specified in 
the warrant of commitment. 

490. Persons proceeded against according to the provisions of this 
chapter, shall also be liable to indictment for &e same misconduct, if it be 
an indictable offence ; but the Court before which a conviction is had on 
the indictment, in passing sentence, shaD take into conMderation the pun- 
ishment before inflicted. 

491. When the warrant of arrest has been retnmed served, if tile 
person arrested do not appear on the return day, the Court or Judge niay 
issue another warrant of arrest, or may order the undertaking to be pros- 
ecuted, or both. If the undertaking he prosecuted, the measure of damages 
in the action shall be the extent of the loss or injury sustained by the 
aggrieved party, by reason of the misconduct for which the warrant was 
issued, and the costs of the proceeding. 

492« Whenever by the provisions of this chapter an officer is requite 
to keep a person arrested on a warrant of attachment in onrtody, mi to 

T 
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bring him before a Court or Judge, the inability, from iUness or otherwise, 

of the person to attend shall be a sufficient excuse for not bringing him 

up ; and the officer shall not confine a person arrested upon the warrant' 

in a prison, or otherwise restrain him of personal liberty, except so far as 

may be necessary to secure his personal attendance. 

Where an order of the District Court, fining and imprisoning for contempt, does not 
specify on its fauce wherein the contempt consisted, it will be reversed on certiorari. — 
Ex parte, Stephen J. Meld, 1 CaL, 187. 

493. The judgment and orders of the Court or Judge, made in cases 
of contempt, shall be final and conclusive. The punishment shall be by 
fine or by imprisonment, but no fine shall exceed the sum of five hundred 
dollars, and no imprisonment shall exceed the period of five days, except 
as provided in Section 489. 

This order is liable to be reviewed by a higher tribunal. — Lttcas vs. AlleUy 6 Cal., 26. 



TITLE XIV. 



OF COSTS. 

494tir» The measure and mode of compensation of attorneys and 
counsellors shall be left to the agreement, express or implied, of the parties- 
But there shall be allowed to the prevailing party in any action in the 
Supreme Court, District Courts, Superior Court of the City of San Fran- 
cisco, and County Courts, his costs and necessary disbursements in the 
action or special proceeding m the nature of the action. 

Costs by way of indemnity ought not to be taxed, in case of non-suit. — Rice vs. Leon- 
ardy 5 Cal., 15. 

On demurrer, costs are to be awarded one defendant only. — Gunteir vs. Barber j 
AdmWj Superior Court. 

An attorney has no lien on a judgment for his costs. — ^Ex parte K^le, 1 Cal., 381. 

495t. Costs shall be allowed of course to the plaintiff upon a judgment 
in his favor, in the following cases : 

1st. In action for the recovery of real property : 

2d. In an action to recover the possession of personal property, when 
the value of the property amounts to two hundred dollars or over. Such 
value shall be determined by the jury. Court, or referee, by whom the 
action is tried : 
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3d. In an action for the recovery of money or damages where plaintiff 
recovers two hundred dollars or over: 

4th. In a special proceeding in the nature of an action. 

See Sec. 265. 

"Where a remittitur is sent down, the Clerk of the District Court may issue execution 
for costs. — '^ Marywille"^ vs. Buch4inany 3 Cal., 212. 

The plaintiff is bound by his statement of the value of the property, if no other is 
found by the Court, and costs will be taxed accordingly.— rjE'c^ar vs. Oray^ 5 Cal., 87. 

496. When several actions are brought on one bond, undertaking, 
promissory note, bill of exchange, or other instrument in writing, or in 
any other case for the same cause of action, against several parties who 
might have been joined as defendants in the same action, no costs shall be 
allowed to the plaintiff in more than one of such actions, which may be at 
his election, if the party proceeded against in the other actions were at 
the commencement of the previous action openly within this State ; but 
the disbursements of the plaintiff shall be allowed to him in each Section 
[action.] 

497. Costs shall be allowed, of course, to the defendant upon a judg- 
ment in his favor in the actions mentioned in Section 495, and in a special 
proceeding in the nature of an action. 

See note to Sec. 145. 

498. In other actions than those mentioned in Section 495, costs may 
be allowed, or not ; and if allowed, may be apportioned between the 
parties, on the same or adverse sides, in the discretion of the Court ; but 
no coste shall be allowed in an action for the recovery of money or dam- 
ages when the plaintiff recovers less than two hundred dollars, nor in an 
action to recover the possession of personal property, when the value of 
the property is less than two hundred dollars. 

Costs, in this Section, refer to disbursements also, and shall not be recovered, if the 
judgment rendered is for less than two hundred dollars. — Campbell vs. Houiton^ 12th 
Dist. Court. 

Quere, — Should the defendant then recover his costs and disbursements of the plain- 
tiff, or should each party pay his own costs ? 

499. When there are several defendants in the actions mentioned in 
Section 495, not united in interest, and making separate defenses by sep- 
arate answers, and the plaintiff fails to recover judgment agamst all, the 
Court shall award costs to such of the defendants as have judgment in 
their fevor. 

In an action for tort aeainst two, where there is. a verdict in &vor of one defendant, 
and in &vor of the plainuff against the other defendant, the defendant prevailing, is en 
titled, of course, to costs, under this Section.— i)«c*er vs. Oardiner, 4 Seld., 29. 
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500. In the ^bnowiiig eases the eoets of an appeal shall be in the dis- 
cretion of thQ Court : 

1st. When a new tanei is ordered : 
2d. When a judgment is modified. 

Where a judgment was aflirmed ia part, and reversed in part the respondent waa 
allowed his costs in the Court below^ but was required to pay the costs of appeal. — 
Cole Ts. SuHinttm^ 1 CaL, 61. 

See Rule XXXIII. 

501f. Repealed. 

502f. Repealed. 

503f. Repealed. 
f 

504ir. The fees of referees shall be five dollars to each, for every day 
spent in the business of the reference ; but the parties may agree in 
writing upon any other rate of compensation, and thereupon such rate 

shall be allowed. 

t 

505ir* When an application is made to a Court or referee to postpone a 
trial, the payment of costs occasioned by the postponement may be imposed, 
in the discretion of the Court or referee, as a condition of granting the same. 

506. When, in an action for the recovery of money oofy, the defend- 
ant alleges in his answer, that befere the commencement of the action he 
tendered to the plaintiff the full amount to which he was entitled, and 
thereupon deposits in Court, for die plaintiff, the amount so tendered, and 
the allegation be found to be true, the plaintiff shall not recov^ costs, but 
shall pay costs to the defendant. 

507. In an actkm prosecuted of defended by an executor, administra- 
tor, trustee of express trust, or a person expressly authorised by statute, 
costs may be reooi^ered as in action by and against a person |HX»ecnt- 
ing or defending in his own right ; but such costs shall, by the judgment, 
be made chargeable only upon the estate, fund, or party represented, 
unless the Court shall direct the same to be paid by the plaintiff or 
defendant, personally, fer mismanagement or bad faith in the action or 
defense. 

508. When the decision of a Court of inferior jurisdiction in a special 
proceeding is brought befere a Q^jort of Mg^her jurisdietioB fer a review 
in any otbtt wi^ than by a^ppeal^ tba same oosfes shall be allowed aa ia 
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cases on appeal^ ftnd may be collected by execution, or in snch manner as 
the Goort may direct, according to the nature of the case. 

509. On the commencement of an action, the plaintiff, and on the filing 
of notice of appeal from a final judgment, the appellant shall pay to the 
Clerk three dollars, to be applied to the salary of the Judge or Judges of 
the Court in which the payment is made. Each Clerk shall keep an 
account of money so received, and shall pay over the same, at^the end of 
each month, to the Judge or Judges of the Court, taking duplicate receipts 
of each payment, one of which shall be filed by the Clerk in his own Court. 
On the first day of each month the Clerk of each County Court i^udl 
deliyer to the Treasurer of his county, and the Clerk of the Superior 
Court of the City of San Francisco to the Treasurer of said City an 
account of all sums received, specifyiug the cases in which received, and 
of all sums paid out, with the receipt of the Judge or Judges therefor ; at 
the same time a like account shall be forwarded by the Clerks of the Dis- 
trict Courts to the Comptroller of the State, of the sums paid into their 
respective Courts, and of the sums paid out, with the receipts of the 
Judges therefor. In paying the salary of any District Judge, the Comp- 
troller, and in paying the salary of a Judge or Judges of the Superior 
Court of the City of San Francisco, the City Treasurer, and in paying the 
salary of any County Judge, the County Treasurer, shall deduct the 
amount paid to such Judge or Judges, under the provisions of this Section, 
as shown by the receipts of the Judge or Judges in their respective 



51 or. The party in whose favor judgment is rendered, and who 
claims his costs, shall deliver to the Clerk of the Court within two days after 
the verdict or decision of the Court, a memorandum of the items of his 
costs and necessary disbursements in the action or proceeding, which 
memorandum shall be verified by the oath of the party, or his attorney, 
stating that the items are correct, and that the disbursements have been 
necessarily incurred in the action or proceeding. 

For amendment, or retazation of costs, see Bumham vs. iTaya, 8 Cal., 116. 

511. The Clerk shall include in the judgment entered up by him, the 
costs, thd per centage allowed, and any interest on the verdiet from the 
time it was rendered* 

512. When the plaintiff in an action resides out of the State, or is a 
foreign corporation, security for the costs and charges which may be 
awarded against such plaintiff, may be required by the deSmimL When 
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required, all proceedings in the action shall be stayed until an imdertaking, 
executed by two or more persons, be filed with the Clerk, to the effect that 
they will pay such costs and charges as may be awarded against the 
plaintiff by judgment, or in the progress of the action, not exceeding the 
sum of three hundred dollars. A new or an additional undertaking may 
be ordered by the Court or Judge, upon proof that the original undertak- 
ing is insufficient security, and proceedings in the action stayed until such 
new or additional undertaking be executed and filed. 

513. Each of the sureties on the undertaking mentioned in the last 
Section, shall annex to the same an afiidavit that he is a resident and 
householder or freeholder within the county, and is worth double the 
amount specified in the undertaking, over and above all his just debts and 
liabilities, exclusive of property exempt from execution. 

514. After the lapse of thirty days from the service of notice that 
security is required, or of an order for new or additional security, upon 
proof thereof, and that no undertaking as required has been filed, the 
Court or Judge may order the action to be dismissed. 



TITLE XV. 

OP MOTIONS, ORDERS, NOTICES, SERTICE OF PAPERS, AND 
MISCELLANEOUS PROVISIONS. 

515. Every direction of a Court or Judge made or entered in writing 
and not included in a judgment, is denominated an order. An application 
for an order is a motion. 

516. Motions shall be made in the county in which the action is 
brought, or in an adjoining county in the same district. 

517t. When a written notice of a motion is necessary, it shall be given, 
if the Court be held in the same district with both parties, five days before 
the time appointed for the hearing, otherwise ten days ; but the Court, or 
Judge, or County Judge, may prescribe a shorter time. 

See Sec 581. 

See Rules XXXYI, et sqq. 



MOTIONS AKD NOTICES. 135 

A slight error in the title of a cause, when there is no other suit pending between 
the parties, will not invalidate the notice. — MilU vs. Ihinlap^ 8 Cal., 94. 

Statutes fixing the time for filing papers in a cause, are merely directory, and the 
Court has it always in its power, in the exercise of a proper discretion, to extend the 
time fixed by law, whenever the ends of justice would seem to demand such an exten- 
sion. — Woody%, Fobea, 6 Cal., 14. 

518. When a notice of motion is given, an order to show cause is 
made returnable before a Judge out of Court, and at the time fixed for the 
motion, or on the return day of the order, if the Judge is unable to hear the 
parties, the matter may be transferred by his order to some other Judge, 
before whom it might originally have been brought. 

519. Written notices and other papers, when required to be served 

on the party or an attorney, shall be served in the manner prescribed in 

the next three Sections, when not otherwise provided ; but nothing in this 

title shall be appUcable to original or final process, or any proceedings to 

bring a party into contempt. 

Service of a notice or other papera on a Sunday, is irregular and void. — Meld vs. 
Park, 20 John., 140. 

520. The service may be personal, by delivery to the party or attor- 
ney, on whom the service is required to be made, or it may be as follows : 

1st. If upon an attorney, it may be made during his absence from his 
office, by leaving the notice or other papers with his clerk therein, or with 
a person having charge thereof; or when there is no person in the office, 
by leaving them, between the hours of eight in the morning and six in the 
aflemoon, in a conspicuous place in the office ; or if it be not open, so as 
to admit of such service, then by leaving them at the attorney's residence, 
with some person of suitable age and discretion ; and if his residence be 
not known, then by putting the same enclosed in an envelope, into the 
post-office, directed to such attorney : 

2d. If upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morning and six 
in the evening, with some jperson of suitable age and discretion ; and if his 
residence be not known, by putting the same, enclosed in an envelope, into 
the post office directed to such party. 

521. Service by mail may be made, when the person making the ser- 
vice, and the person on whom it is to be made, reside at different places, 
between which there is a regular communication by mail. 

"When the paper is thus deposited in the proper post-office, correctly addressed and 
postage paid, the service is deemed complete, and the party to whom it is addressed 
takes the risk of the failure of the mail. — Lawler vs. Saratoga Mut. Ins. Co., 2 Code 
Rep. 114; Jacobs vs. Hooker, 1 Barb. 71. 
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In case of service by mail, the notice or other paper shall be 
deposited in the post-office, addressed to the person on whom it is to be 
served, at his place of residence, and the postage paid. And in such case 
the time of service shall be increased one day for every twenty miles dis- 
tance between the place of deposit and the place of address. 

Giving notice by mail is depositing a letter containing the requiate information, 
properly addressed, into the post-office. — Vassar ts. Campj 14 Barb.. 841. 

523. A defendant shall be deemed to appear in an action when he 
answers, demurs, or gives the plaintiff written notice of his appearance, or 
when an attorney gives notice of appearance for him. After appearance, a 
defendant or his attorney shall be entitled to notice of all subsequent pro- 
ceedings, of which notice is required to be given. But where a defendant 
has not appeared, service of notice or papers need not be made upon him, 
unless he be imprisoned for want of bail. 

524. When a plaintiff or defendant who has appeared resides out of 
of the State, and has no attorney in the action or proceeding, the service 
may be made on the Clerk for him. But in all cases where a party has 
an attorney in the action or proceeding, the service of papers, when 
required, shall be upon the attorney instead of the party, except of sub- 
poenas, of writs, and other process issued in the suit, and of papers to bring 
him into contempt. 

It is irregidar to serve papers in a canae upon the attorney, after he becomes a non- 
resident. — Die/endarf TB. Hoiue^ 9 Pr. R. 248. 

525. Successive actions may be maintained upon the same contract or 
transaction, whenever, after the former action, a new cause of action arises 
therefrom. 

526. Whenever two or more actions are pending at one time between 
the same parties, and in the same Court, upcm causes of action which 
might have been joined, the Court may order the actkms to be oonsolidoted 
into one. 

527. An action may be brought by one person against another, for the 
purpose of determining an adverse claim which the latter makes against 
the former, for money or property, upon an alleged obligation ; and also 
against two or more persons, for the purpose of compelling one to satisfy 
a debt due to the other, for which the plaintiff is bound as security. 

628. The Clerk shall keep among the records of the Court, a register 
of actions. He shall enter therein the title of the action, with brief notes 
under it, from time to time, of all papers filed, and proceedings had therein. 
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529. When there are three referees, or three arbitrators, all shall 
meet, but two of them may do any act which might be done by all. 

630. The time within which an act is to be done, as provided in this 
Act, shall be computed by excluding the first day and including the last. 
If the last day be Sunday, it shall be excluded. 

Easton vs. Chamberlin^ 8 Pr. R., 412; Dayton vs. Melntyre^ 8 Code Rep., 164; 
5 Pr. R.. in. 

A notice served on Saturday for Monday, is not a notice of two days. — Whipple va. 
Williams, 4 Pr. R. 28. 

531. An affidavit, notice, or other paper, without the title of the acti<Mi 
or proceeding in which it is made, or with a defective title, shall be as 
valid and effectual for any purpose, as if duly entitled, if it intelligibly 
refer to such action or proceeding. 

See note to Sec. 617. 

On a motion to vacate an order, where the affidavits intelligibly refer to the action, 
an objection that the affidavits are entitled in the wrong Court will be disregarded. — 
Blake vs. Locy, 1 Code Rep. N. S., 406. 

532. When a cause of action has arisen in another State, or in a for- 
eign country, and by the laws thereof an action thereon cannot there be 
maintained against a person by reason of the lapse of time, an action 
thereon shall not be maintained against him in this State, except in favor 
of a citizen thereof, who has held the cause of action from the time it 
accrued. 



TITLE XVI. 

OF PROCEEPIKaS IN CIVIL CASES IN JUSTICES* C017BT3. 

CHAPTER I. 



OP THE PARTIES AND THE TIME AND PLACE OP COMMENCING 
ACTIONS IN justices' COURTS. 

533. The provisions of Title I. of this Act, as to parties to actions, 
shall be applicable to actions of which a Justice's Court has jurisdiction. 
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534. Parties in Justices' Courts may prosecute or* defend in person, or 
by attorney ; and any person, on the request of a party, may act as his 
attorney, except that the constable by whom the summons or jury process 

was served, shall not appear or act on the trial in behalf of either party. 

• 

535t. No person shall be held to answer to any summons issued against 
him from a Justice's Court, in civil action, in any township or city other 
than the one in which he shall reside, except in the cases following : 

1st. When there shall be no Justice's Court for the township or city 
in which the defendant may reside, or no Justice competent to act on the 
case: 

2d. When two or more persons shall be jointly, or jointly and severally 
bound in any debt or contract, or otherwise jointly liable in the same 
action, and reside in different townships or different cities of the same 
county, or in different counties, the plaintiff may prosecute his action in a 
Justice's Court of the township or city ih which any of the debtors or 
other persons liable may reside : 

3d. In cases of injury to the person, or to real or personal property, 
the plaintiff may prosecute his action in the township or city where the 
injury was committed : 

4th. When personal property unjustly taken or detained is claimed, or 
damages therefor are claimed^ the plaintiff may bring his action in any 
township or city in which the property may be found, or in which the 
property was taken : 

5th. When the defendant is a non-resident of the county, he may be 
sued in any township or city wherein he may be found : 

6th. When a person has contracted to perform any obligation at a 
particular place, and resides in another township or city, he may be sued 
in the township or city in which such obligation is to be performed, or in 
which he resides : 

7th. When the foreclosure of a mortgage or the enforcement of a lien 
upon personal property is sought by the action, the plaintiff may sue in 
the township or city where the property is situated : 

8th. Any person or persons residing in the City of San Francisco may 
be held to answer to any summons issued against him or them from the 
Court of a Justice for any township within the corporate limits of the City 
of San Francisco, in any action or proceeding whereof Justices of the 
Peace of the City or County of San Francisco have or may have juris- 
diction by law : Provided, nothing herein contained shall be construed to 
jbIIow any Justice of said dty or county to hold a Court in any other 
township than the one for which he shall have been elected. 
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536. Judgment npon confession may be entered up in any Justice's 

Court in the State specified in the confession. 

A confession for an amount exceeding the jnrisciiction is a nullity. — GrUwold vs. 
Sheldoriy 1 Code Bep., N. S., 261 ; Daniels vs. Hinkstony 6 Pr. R., 322. 

537. Justices' Courts shall have jurisdiction of an action upon the 
voluntary appearance of the parties without summons, without regard to 
their residences, or the place where the cause of action arose, or the sub- 
ject matter of the action may exist 



CHAPTER 11. 



SCAtMONS, ARREST, ATTACHMENT, AND CLAIM OF PERSONAL 
PROPERTY. 

538. Actions in Justices' Courts shall be commenced by filing a copy 
of the account, note, biU, bond, or instrument upon which the action is 
brought, or a concise statement in writing of the cause of action, and the 
issuance of a summons thereon, or by the voluntary appearance, and 
pleadings of the parties without summons. In the latter case the action 
shall be deemed conmienced at the time of appearance. 

539. When a guardian is necessary, he shall be appointed by the Jus- 
tice, as follows : 

1st. If the infant be a plaintiff, the appointment shall be made before 
the summons is issued upon the application of the infant, if he be of the 
age of fourteen years or upwards ; if under that age, upon the application 
of some relative or friend. The consent in writing of the guardian to be 
appointed, and to be responsible for costs, if he fail in the action, shall be 
first filed with the Justice. 

2d. If the infant be defendant, the guardian shall be appointed at the 
time the summons is returned, or before the pleadings. It shall be the 
right of the infant to nominate his own guardian, if the infant be over 
fourteen years of age, and the proposed guardian be present and consent 
in writing to be appointed. Otherwise the Justice may appoint any suit- 
able person who gives such consent. 

540. The summons shall be addressed* to the defendant by name, or if 
his name be unknown, by a fictitious name ; and shall summon him to 
appear before the Justice at his office, naming its township or dty, and at 
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a time specified therein, to answer the complaint of the plaintiff, for a 
cause of action therein described, in general terms, sufficient to apprise 
the defendant of the nature of the claim against him ; and in action for 
money or damages, shall state the amount for which the plaintiff will take 
judgment, if the defendant fail to appear and answer. It shall be sub- 
scribed by the Justice before whom it is returnable. 

541 1. The time mentioned in the summons for the appearance of the 
defendant and the time of service shall be as follows : 

1st. When the summons is accompanied by an order to arrest the 
defendant, it shall be returnable immediately. 

2d. When the defendant is not a resident of the township or city, or 
when the plaintiff is not a resident, it shall be returnable not more than 
two days f]:om its date, and shall be served at least one day before the 
time for appearance. 

3d. In all other cases, it shall be returnable in not less than two or 
more than ten days from its date, and shall be served at least two days 
before the time for appearance. 

542. The summons shall be served by the Sheriff or a constable of 
the county, as follows : 

1st. K the action be against a corporation, by a delivery of a copy to 
the President or other head of the corporation, or to the Secretary, Cash- 
ier, or managing agent thereof; or when no such officer resides in the 
county, to a director resident therein : 

2d. K against a minor imder the age of fourteen years, by delivery of 
a copy to such minor, and aim to *his father, mother, or guardian ; or if 
ihere be none within the county, then to any person having the care or 
control of such minor, or with whom he resides, or in whose service he is : 

3d. If against a person judicially declared to be of unsound mind, or 
incapable of conducting his own affairs, and for whom a guardian has 
been appointed, by delivery <?f a copy to such guardian : 

4th. In all other cases, by delivery of the copy to the defendant per- 
sonally. 

The constable may appoint deputies. — Taylor vs. Sroum, 4 Cal., 188. 

543t. When the person upon whom the service is to be made resides 
out of the State, or has departed from the State, or cannot, after due dili- 
gence, be found within Uie State, or conceals himself to avoid the service 
of summons, and the fact shall appear, by affidavit, to the satisfaction of 
the Justice, and it shall, in like nyumer, appeaar, ^hat a cause of action 
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exists against the defendant in respect to whom the service is to be made, 
the Justice shall grant an order that the service be made by the publica- 
tion of the summons. The order shall direct the publication to be made 
in a newspaper, to be designated as most likely to give notice to the per- 
son to be served, and for such length of time as may be deemed reason- 
able, at least once a week : Provided^ that a publication against a defend- 
ant residing out of the State or absent therefrom, shall not be less than 
three months. The service of summons shall be deemed complete at the 
expiration of the time prescribed by the order of publication ; the Justice 
shall also direct a copy of the summons to be forthwith deposited in the 
post office, directed to the person to be served at his place of residence. 

544. An order to arrest the defendant may be endorsed on a sunmions 
issued by the Justice, and the defendant may be arrested thereon, by the 
Sheriff or Constable, at the time of serving the sununons, and brought 
before the Justice, and there detained until duly discharged in the following 
cases, arising after the passage of this act : 

1st. In an action for the recovery of money, or damages, on a cause of 
action arising upon a contract, express or implied, when the defendant is 
about to depart from the State, with intent to defraud his creditors ; or 
where the action is for a wilful injury to the person, or' for taking, detain- 
ing, or injuring personal property : 

2d. In an action for a fine or penalty, or for money or property em- 
bezzled, or fraudulently misapplied, or converted to his own use by an 
attorney, factor, broker, agent or clerk, in the course of his employment as 
such, or by any other person in a fiduciary capacity : 

3d. When the defendant has been guilty of a fraud in contracting the 
debt, or incurring the obligation for which the action is brought : 

4th. When the defendant has removed, concealed, or disposed of his 
property, or is about to do so, with intent to defraud his creditors. But 
no female shall be arrested in any action. 

545. Before an order of arrest shall be made, the party applying shall 
prove to the satisfaction of the Justice, by the affidavit of himself or some 
other person, the facts on which the application is founded. The plaintiff 
shall also execute and deliver to the Justice a written undertaking, with 
two or more sureties, to the effect that if the defendant recover judgment, 
the plaintiff will pay to him all costs that may be awarded to the defend- 
ant, and all damages which he may sustain by reason-of the arrest, not 
exceeding the sum specified in the undertaking which ahaU be at least two 
hundred dollars. 
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546. The defendant, immediately upon being arrested, shall be taken 
to the office of the Justice who made the order, and if he be absent or 
unable to try the action, or if it be made to appear to him by the affidavit 
of defendant, that he is a material witness in the action, the officer shall 
immediately take the defendant before the next Justice of the city or 
township, who shall take cognizance of the action, and proceed thereon, as 
if the summons had been issued and the order of arrest made by him. 

^47. The officer making the arrest shall immediately give notice 
thereof to the plaintiff, or his attorney or agent, and endorse on the sum- 
mons, and subscribe a certificate, stating the time of serving the same, the 
time of the arrest, and of his giving notice to the plaintiff. 

548. The officer making an arrest shall keep the defendant in custody 
until duly discharged by order of the Justice. 

549. The defendant under arrest, on his appearance with the crfficer, 
may demand a trial immediately ; and upon such demand being made, the 
trial shall not be delayed beyond three hours, except by the trial of 
another action pendiil^ at th^ time ; or he may have an adjournment, and 
be discharged oftvgiifiiQg bail, as provided in the next Section. An ad- 
journment at the request of the plaintiff, beyond three hours, shall 
discharge the defendant from arrest, but the action may proceed, notwith- 
standing ; and the defendant shall be subject to arrest on the execution in 
the same manner as if he had not been so discharged. 

See Sec. 582. . 

550. If the defendant on his appearance demand an adjournment, the 
same shall be granted, on condition that he execute and file with the 
Justice an undertaking, with two or more sureties, to be approved by the 
Justice, to the effect that he will render himself amenable to the process 
of the Court during the pendency of the action, and such as may be issued 
to enforce thei judgment therein; or that the sureties will pay to flie 
plaintiff the amount of any judgment which he may recover in the action. 
On filing the undertaking specified in this Section, the Justice shall order 
the defendant to be discharged from custody. 

551. In an action upon a contract, express or implied, made after the 
passage of this Act, for the direct payment of money, which contract is 
made or payable ia this State, and is not secured by mortgage upon real 
or personal property, the plaintiff, at the time of issuinjg the summons, or 
at any time afterwards, may have the property of the defendant attached 
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as security for the satisfaction of any judgment that may be recovered 
unless the defendant give security to pay such judgment, as hereinafter 
provided. 

552. A writ to attach the property of the defendant shall he issued by 
the Justice, on receiving an affidavit by or on behalf of the plaintiff, show- 
ing that the defendant is indebted to the plaintiff (specifying the amount of/ 
such indebtedness over and above all legal set-offs, or counter claims) 
upon a contract express or implied, for the direct payment of money, that 
such contract was made after the passage -of this Act, and was made or is 
payable in this State, and that the payment of the same has not been 
secured by any mortgage on real or personal property. 

Thid Section has not been amended so as to authorize an attachment upon a contract 
made prior to the passage of this Act, or against non-residents, as in Sec. 120. 

553. Before issuing the writ, the justice shall require a written under- 
taking on the part of the plaintiff, with two or more sufficient sureties, to 
the eflfect that if the defendant recover judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment. 

Proceedings on an attachment bond are void, if the Justice takes the bond in an 
amount exceeding his jmisdiction. — Benedict vs. Brai/y 2 Cal., 251. 

554. The writ may be directed to the Sheriff or any Constable of the 
county, and shall require him to attach and safely keep all the property of 
the defendant within his county, not exempt from execution, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand, the amount 
of which shall be stated in conformity with the complaint, unless the 
defendant' give him security by the undertaking of two sufficient sureties, 
in an amount sufficient to satisfy such demand besides costs ; in which 
case, to take such undertaking. 

555. The Sections of this Act, from Section one hundred and twenty- 
four to Section one hundred and forty-one, both inclusive, shall be appli- 
cable to attachments issued in Justice's Court, the word " Constable '* 
being substituted for the word " Sheriff," whenever the writ is directed to 
a Constable, and the word " Justice " being substituted for the word 
"Judge." 

556. The plaintiff in an action to recover the possession of personal 
property, may, at the time of issuing the summons, or at any time before 
answer, claim the delivery of such property to him, as provided in this 
chapter. 
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557. When a delivery is claimed, an affidavit shall be made by the 
plaintiff, or by some one in his behalf, showing : 

1st That the plaintiff is the owner of the property claimed, (particu- 
larly describing it,) or is lawfully entitled to the possession thereof : 

2d. That the property is wrongfully detained by the defendant : 

3d. The alleged cause of the detention thereof, according to his best 
knowledge, information, and belief: 

4th. That the same has not been taken for a tax, assessment, or fine, 
pursuant to a statute, or seized under an execution on an attachment 
against the property of the plaintiff, or if seized, that it is by statute 
exempt from such seizure : and, 

5th. The actual value of the property. 

558. The Justice shall thereupon, by an endorsement in writing upon 

the affidavit, order the Sheriff or a Constable of the county, to take the 

same from the defendant, and deliver it to the plaintiff, upon receiving the 

undertaking mentioned in the following Section. 

This Section has not been amended so as to give the party or his attorney, the author- 
ity to require the taking of the property as in Sec. 101. 

559. Upon the receipt of the affidavit, and order, with a written under- 
taking, executed by two or more sufficient sureties, approved by the officer, 
to the effect that they are bound in double the value of the property as 
stated in the affidavit for the prosecution of the action, for the return of the 
property to the defendant if return thereof be adjudged, and for the pay- 
ment to him of such sum as may, from any cause, be recovered against the 
plaintiff, the officer shall forthwith take the property described in the affi- 
davit, if it be in the possession of the defendant, or his agent, and retain it 
in his custody. He shall also, without delay, serve on the defendant a 
copy of the affidavit, order and undertaking, by delivering the same to him 
personally if he can be found within the county, or to his agent from 
whose possesion the property is taken, or if neither can be found within 
the county, by leaving them at the usual place of abode of either within 
the county, with some person of suitable age and discretion, or if neither 
of them have any known place of abode within the county, by putting 
them into the nearest post office directed to the defendant. 

560. The defendant may, within two days after the service of a copy 
of the affidavit and undertaking, give notice to the officer that he excepts 
to the sufficiency of the sureties ; if he fails to do so, he shall be deemed 
to have waived all objection to them. When the defendant excepts, the 
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sureties shall justify on notice before the justice ; and the officer shall be 
responsible for the sufficiency of the sureties until the objection to them 
is either waived as above provided, or until they justify. If the defendant 
except to the sureties, he cannot reclaim the property as provided in the 
next Section. 

561. At any time before the delivery of the property to the plaintiff, 
the defendant may, if he do not except to the sureties of the plaintiff, 
require the return thereof, upon giving to the officer a written undertaking 
executed by two or more sufficient sureties, to the effect that they are 
bound in double the value of the property, as stated* in the affidavit of the 
plaintiff, for the delivery thereof to the plaintiff, if such delivery be 
adjudged, and for the payment to him of such sum as may for any cause 
be recovered against the defendant. If a return of the property be not so 
required within two days after the taking and service of notice to the 
defendant, it shall be delivered to the plaintiff, except as provided in this 
chapter. 

562. The defendant's sureties, upon reasonable notice to the plaintiff, 
shall justify before the Justice ; and upon such justification, the officer 
shall deliver the property to the defendant. The officer shall be respon- 
sible for the defendant's sureties until they justify, or until the justification 
is completed or expressly waived, and may retain the property until that 
time ; but if they, or others in their place, fail to justify at the time 
appointed, he shall deliver the property to the plaintiff. 

563. If the property or any part thereof, be concealed in a building or 
enclosure, the officer shall publicly demand its delivery, and if it be not 
delivered, he shall cause the building or enclosure to be broken open, and 
take the property into his possession. 

564. When the officer shall have taken property, as in this chapter 
provided, he shall keep it in a secure place, and deliver it to the party 
entitled thereto, upon receiving his lawful fees for takiijg, and his necessary 
expenses for keeping the same. 

565. If the property taken be claimed by any other person than the 
defendant or his agent, and such person make affidavit of his title thereto, 
or right to the possession thereof, stating the grounds to such title or right, 
and serve the same upon the officer, the officer shall not be bound to keep 
the property, or deliver it to the plaintiff, unless the plaintiff, on demand 
of him or his agpnt, indemnify the officer against such claim, by an under- 



146 PLEADINGS AND TRIAL. 

taking executed by two sufficient sureties, accompanied by their affidavits 
that they are each worth double the value of the property as specified in 
the affidavit of the plaintiff, over and above their debts and liabilities, 
exclusive of property exempt from execution, and are freeholders or 
householders of the county ; and no claim to such property by any other 
person than the defendant or his agent shall be valid against the officer, 
unless so made. 

566. The officer shall return the order and affidavit, with his proceed- 
ings thereon, to the Justice within five days after taking the property 
mentioned therein. 

567. The qualification of sureties on the several undertakings required 
by this chapter, shall be as follows : 

1st. Each of them shall be a resident and a householder, or freeholder, 
within the county. 

2d. Each shall be worth double the amount stated in the undertaking 
over and above all his debts and liabilities, exclusive of property exempt 
from execution. 

568. For the purpose of justification, each of the sureties shall attend 
before the Justice at the time mentioned in the notice, and may be exam- 
ined on oath, on the part of the adverse party, touching his sufficiency, in 
such manner as the Justice, in his discretion, may think proper. The 
examination shall be reduced to writing and subscribed by the sureties, if 
required. 

569. If the Justice find the sureties sufficient, he shall annex the 
examination to the undertaking, endorse his allowance thereon, and file the 
same, and the officer shall thereupon be exonerated from liability. 



CHAPTER m. 

PLEADINGS AND TRIAL. 

570. The pleadings in Justices' Courts shall be : 

1st. The complaint by the plaintiff stating the cause of action : 

2d. The answer by the defendant, stating the ground of the defence. 

571. The pleading shall be in writing, and verified by the oath of the 
party, his agent or attorney, when the action is : 
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1st For the foreclosure of any mortgage or the enforcement of any 
lien on personal property : 

2d. For a forcible or unlawful entry upon, or a forcible or unlawful 
detention of lands, tenements, or other possessions : 

3d. To recover possession of a " mining claim." In other cases the 
pleadings may be oral or in writing. 

572. When the pleadings are oral, the substance of them shall be 
entered by the Justice in his docket ; when in writing, they shall be filed 
in his office, and a reference made to them in the docket. Pleadings shall 
not be required to be in any particular form, but shall be such as to ena- 
ble a person of common understanding to know what is intended. 

It is not the policy of the law to confine parties to any nice stiictness in pleading. — 
Cronise vs. Catghili^ 4 Cal., 120. 

573. The complaint shall state in a plain and direct manner, the facts 
constituting the cause of action. 

574. The answer may contain a denial of any of the material facts stated 
in the complaint, which the defendant believes to be untrue, and also a 
statement, in a plain and direct manner, of any other facts constituting a 
defense, or a counter claim upon which an action may be brought by the 
defendant against the plaintiff in a Justice's Court. 

575. A statement in answer that the party has not sufficient knowledge 
or information, in respect to a particular allegation in the previous plead- 
ing of the adverse party to form a belief, shall be deemed equivalent to a 
denial. 

576. When the cause of action or counter claim arises upon an account 
or instrument for the payment of money only, it shall be sufficient for the 
party to deliver a copy of the account or instrument to the Court, and to 
state that there is due to him thereupon, from the adverse party, a specified 
sum, which he claims to recover or set-off. The Court may, at the time of 
the pleading, require that the original account or instrument be exhibited to 
the inspection of the adverse party, and a copy to be furnished ; or if it 
be not so exhibited and a copy furnished, may prohibit its being afterwards 
given in evidence. 

577}. If the plaintiff annex to his complaint, or file with the Justice at 
the time of issuing the smnmons, a copy of the promissory note, bill of 
exchange, or other written obligation for the payment of money, upon 
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which the action is brought, the defendant shall be deemed to admit the 
genuineness of the signatures of the makers, endorsers, or assignors thereof, 
unless he specifically deny the same in his answer, and verify the answer 
by his oath. 

578. Either party may! object to a pleading of his adversary, or to 
any part thereof, that it is not sutficiently explicit to enable him to under- 
stand it, or that it contains no cause of action or defence, although it be 
taken as true. If the Court deem the objection well founded, it shall order 
the pleading to be amended, and if the party refuse to amend, the defec- 
tive pleading shall be disregarded. 

579. A variance between the proof on the trial and the allegations in 
a pleading, shall be disregarded as immaterial, unless the Court be satis- 
fied that the adverse party has been misled to his prejudice thereby. 

580. The pleadings may be amended at any time before the trial, to 
supply a deficiency or omission, when by such amendment substantial jus- 
tice will be promoted. If the amendment be made after the issue, and it 
be made to appear to the satisfaction of the Court, by oath, that an adjourn- 
ment is necessary to the adverse party in consequence of such amendment, 
an adjournment shall be granted. The Court may also, in its discretion, 
require as a condition of an amendment, the payment of costs to the 
adverse party, to be fixed by the Court, not exceeding twenty dollars ; 
but such payment shall not be required unless an adjournment is made 
necessary by the amendment ; nor shall an amendment be allowed after a 
witness is sworn on the trial, when an adjournment thereby will be made 
necessary. 

581. The parties shall not be at liberty to give evidence by which the 
question of title to real property shall be raised on the trial before a 
Justice ; and if it appear from the plaintiff's own showing on the trial, or 
from the answer of the defendant, verified by his oath, or that of his agent 
or attorney, that the determination of the action will necessarily involve 
the decision of a question of title to real property, the Justice shall sus- 
pend all further proceedings in the action, and certify the pleadings ; or, if 
the pleadings be oral, a tra^iscript of the same from his docket to the Dis- 
taict Court of the county ; and from the time of filing such pleadings or 
transcript with the County Clerk, the District Court shall have over the 
action the same jurisdiction as if it were originally commenced therein. 
Provided, that when the pleadings or transcript are certified to the District 
Court upon the answer of the defendant, he shall file an undertaking with 
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two or more sufficient sureties, to be approved by the Justice, to the effect 
that they will pay all costs of the action, if it be decided against him by 
the District Court. 

582t. If at any time before the trial it appear, to the satisfaction of the 
Justice before whom the action is brought, by affidavit of either party, 
that such Justice is a material witness for either party, or if either party 
make affidavit that he has reason to believe, and does believe, that he can- 
not have a fair and impartial trial before such Justice, by reason of the 
interest, prejudice or bias of the Justice, the action shall be transferred 
to some other Justice of the same or neighboring township ; and in case 
a jury be demanded, and affidavit of either party is made, that he cannot 
have a fair and impartial trial, on account of the bias or prejudice of the 
citizens of the township against him, the action shall be transferred to 
some other Justice of the Peace in the county. The Justice to whom an 
action may be transferred by the provisions of this Section, shall have and 
exercise the same jurisdiction over the action as if it had been originally 
commenced before him. The Justice ordering the transfer of the action 
to another Justice, shall immediately transmit to the latter, on payment of 
costs, all the papers in the action, together with a certified transcript from 
his docket, of the proceedings therein. • 

Upon the return day of the summons, if a jury be required, or if the 
Justice be actually engaged in other official business, he may adjourn the 
trial without the consent of either party, as follows : 

1st. When a party who is not a resident of the county is in attend- 
ance, the adjournment not to exceed twenty-four hours : when the defend- 
ant in attendance is under arrest, the adjournment not to exceed three 
hours. 

2d. In other cases not to exceed five days. 

583{. The trial may be adjourned by consent, or upon application of 
either party, without the consent of the other, for a period not exceeding 
ten days, (except as provided in the next Seiction,) as follows : 

1st. The party asking the adjournment, shall, if required by his adver- 
sary, prove by his own oath or otherwise, that he cannot, for want of 
material testimony, which he expects to procure, safely proceed to trial, 
and shall show in what respect the testimony expected is material, and 
that he has used due diligence to procure it, and has been unable to do so : 

2d. The party asking the adjournment, shall, also, if required by 
the adverse party, consent that the testimony of any witness of such 
adverse party who is in attendance, be then taken by deposition before the 
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Justice, which shall accordingly be done, and the testimony so taken may 
be read on the trial, with the same effect, and subject to the same objec- 
tions, as if the witness were produced. But such objections shall be made 
at the time of taking the deposition : 

3d. The Court may also require the moving party to state upon affi- 
davit the evidence which he expects to obtain, and if the adverse party 
thereupon admit that such evidence would be given, and that it be 
considered as actually given on the trial, or offered and overruled as 
improper, the trial shall not be postponed. 

584 J. An adjournment may be had, either at the time of joining issue 
or at any subsequent time to which the case may stand adjourned ; on 
application of either party, for a period longer than ten days, but not to 
exceed four months, from the time of the return of summons, upon proof 
by the oath of the party, or otherwise, to the satisfaction of the Justice, 
that such party cannot be ready for trial before the time which he desires 
an adjournment for want of material evidence, particularly describing it, 
and that the delay has not been made necessary by any act of negligence 
on his part since the action was commenced ; and that he has used due 
diligence to procure the evidence, and has been unable to do so, and that 
he expects to* procure the evidence at the time stated by him : Provided,^ 
that if the adverse party admit that such evidence would be given, and 
consent that it may be considered as given on the trial, or offered or over- 
ruled as improper, the adjournment shall not be had. 

.585. No adjournment shall be granted for a period longer than ten 
days, vUpon the application of either party, except upon condition that such 
party file an undertaking, with sureties, to be approved by the Justice, to 
the effect that they will pay to the opposite party the amount of any judg- 
ment that may be recovered against the party applying. 

586. If the plaintiff fail to appear at the return day of the summons, 
the action shall be dismissed. If the defendant fail to appear at the return 
day of the summons, or if either party fail to attend at a day to which the 
trial has been adjourned, or fail to make the necessary pleading or proof 
on his part, the case may, nevertheless, proceed, at the request of the 
adverse party, and judgment shall be given in conformity with the plead- 
ings and proofs. 

587. A trial by jury shall be demanded at the time of joining issue ; 
and shall be deemed waived, if neither party then demand it When 
demanded, the trial of the case shall be adjourned, until a time and place 
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fixed for the return of the jury. If neither party desire an adjournment, 
the time and place shall be determined by the Justice, and shall be on the 
same day, or within the next two days. The jury shall be summoned 
upon an order of the Justice from the citizens of the city or township, and 
not from the bystanders. 

588. At the time appointed for the trial, the Justice shall proceed to 
call, from the jurors summoned, the names of the persons to constitute the 
jury for the trial of the issue. The jury by consent of the parties may 
consist of any number not more than twelve nor less than three. 

589. If a sufficient number of competent and indifferent jurors do not 
attend, the Justice shall direct others to be summoned from the vicinity, 
and not from the bystanders, sufficient to complete the jury. 

590. Either party may challenge the jurors. The challenges shall be 
either peremptory, or for cause. Each party shall be entitled to three 
peremptory challenges. Either party may challenge for cause, on any 
grounds set forth in Section 162. Challenges for cause shaU be tried by 
the Justice in a summary manner, who may examine the juror challenged, 
and witnesses. 



CHAPTER IV. 

JUDGMENT AND EXECUTION. 

591. Judgment that the action be dismissed without prejudice to a 
new action may be entered with costs in the following cases : 

1st. When the plaintiff voluntarily dismisses the action before it is 
finally submitted: 

2d. When he fails to appear at the time specified in the summons, or 
upon adjournment, or within one hour thereafter : 

3d. When it is objected at the trial, and appears by the evidence, that 
the action is brought in the wrong county, or township, or city ; but if the 
objection be taken and overruled, it shall be cause only of reversal on 
appeal, and shall not otherwise invalidate the judgment ; if not taken at 
the trial, it shall be deemed waived, and shall not be cause of reversal. 

592. When the defendant fails to appear and answer, judgment shall 
be given for the plaintiff, as follows : 
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1st. When a copy of the account, note, bill, or other obligation upon 
which the action is brought, was filed with the Justice at the time the 
summons was issued, judgment shall be given without further evidence, 
for the sum specified in the summons : 

2d. In other cases the Justice shall hear the evidence of the plaintiff, 
and render judgment for such sum only as shall appear by the evidence to 
be just ; but in no case exceeding the amount specified in the summons. 

593. Upon issue joined, if a jury trial be not demanded, the Justice 
shall hear the evidence, and decide all questions of fact and of law, and 
render judgment accordingly. 

59 4 J. Upon a verdict, the Justice shall immediately render judgment 
accordingly. When the trial is by the Justice, judgment shall be entered 
inmiediately after the close of the trial ; if the defendant has been arrest- 
ed, and is still in custody ; in other cases it shall be entered within four 
days after the close of the trial ; if the action be on contract against two or 
more defendants, and the summons is served on one or more, but not on all, 
the judgment shall be entered up, only against those who were served, if 
the contra9t be a several or a joint and several contract ; but if the con- 
tract be a joint contract only, the judgment shall be entered up against all 
the defendants, but shall only be enforced against the joint property of all, 
and the separate property of the defendants served. 

595. When the amount found due to either party exceeds the sum for 
which the Justice is authorised to enter judgment, such party may remit 
the excess, and judgment may be rendered for the residue. 

596. If the defendant, at any time before the trial, offer in writing 
to allow judgment to be taken against him for a specified sum, the 
plaintiff may immediately have judgment therefor, with the costs then 
accrued ; but if he do not accept such offer before the trial, and fail to recover 
in the action a sum equal to the offer, he shall not recover costs, but costs 
shall be adjudged against him, and if he recover, deducted from his recov- 
ery. But the offer and failure to accept it shall not be given in evidence 
to affect the recovery otherwise than as to costs, as above provided. 

597. When a judgment is rendered in a case where the defendant is 
subject to arrest and imprisonment thereon, it shall be so stated in the 
judgment and entered in the docket. 

598. When the prevailing party is entitled to costs by this chapter, 
the Justice shall add their amount to the verdict ; or in case of a failure of 
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the plaintiff to recover, or in case of a dismissal of the action, shall enter 
up judgment in £Eivor of the defendant for the amount of such costs. 

599t. The Justice, on demand of the party in whose favor judgment 
is rendered, shall give him a transcript thereof, which maj be filed and 
docketed in the office of the Clerk of the County where the judgment was 
rendered. The time of the receipt of the transcript by the County Clerk, 
shall be noted by him thereon and entered in the docket ; and from that 
time executions may be issued by the County Clerk on such judgments to 
the Sheriff of any other County of the State, in the same manner as upon 
judgments recovered in the higher Courts. All process upon judgments 
recovered in Justice's Courts, to be executed within the same County, 
shall be issued by the Justice or his successors in office. No judgment 
rendered by a Justice of the Peace shall create any lien upon any lands 
of the defendant, unless a transcript of such judgment, certified by the 
Justice, be filed and recorded in the office of the Recorder. When such 
transcript is to be filed in any other County than that in which the Justice 
resides, such transcript shall be accompanied with the certificate of the 
County Clerk as to the official character of the Justice. When so filed 
and recorded in the office of the Recorder for any County, such judgment 
shall constitute a lien upon, and bind the lands and tenements of the judg- 
ment debtor, situated in the County where such transcript may be filed 
and recorded in favor of such judgment creditor as if such judgment had 
been rendered in the District Court of such county. 

600. Execution for the enforcement of a judgment in a Justice's 
Court, may be issued on the application of the party entitled thereto, at 
any time within five years from the entry of judgment. 

601. The execution, when issued by a Justice, shall be directed to the 
Sheriff or to a Constable of the county, and subscribed by the Justice by 
whom the judgment was rendered, or by his successor in office, and shall 
bear date the day of its delivery to the officer to be executed. It shall 
intelligibly refer to the judgment by stating the names of the parties, and 
the name of the Justice before whom, and of the county, and the township^ 
or city, where, and at the time when, it was rendered ; the amount of 
judgment, if it be for money ; and if less than the whole is due, the true 
amount due thereon. It shall contain, in like cases, similar directions to 
the Sheriff or Constable as are required by the provisions of Title Vll. of 
this Act, in an execution to the Sheriff. 

602]:. The Sheriff or Constable to whom the execution is directed 
shall proceed to execute the same in the same manner as the Sheriff is 
w 
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required by the provisions of Title VII. of this Act to proceed upon exe- 
cutions directed to him ; and the Constable, when the execution is directed 
to him, shall be vested for that purpose with all the powers of the Sheriff 
and after issuing an execution, and either before or after its return, (if 
the same be returned unsatisfied either in whole or in part,) the judgment 
creditor shaU be entitled to an order from the Justice requiring the judg- 
ment debtor to at^nd at a time to be designated in the order, and answer 
concerning |Bfci property before such Justice, and the attendance of such 
debtor may be enforced by the Justice. On his attendance, such debtor 
may be examined under oath concerning his property ; and any person 
alleged to ^ have in his hands property, monies, effects or credits of the 
judgment debtor, may also be required to attend and be examined, and 
the Justice may order any property in the hands of the judgment debtor, 
or any other person not exempt from execution, belonging to such debtor, 
to be applied towards the satisfaction of the judgment, and the Justice 
may enforce such order by imprisonment until complied with, but no 
judgment debtor or other person shall be required sto attend before the 
Justice out of the county in which he resides. 



CHAPTER V. 



GENERAL. PROVISIONS. 

603 J. Those provisions of this Act, which are referred to in this Title 
and no other, shall, in addition to the provisions embraced in tliis Title, 
be applicable to Justice's Courts and proceedings therein. 

604ir. Every Justice shall, kepp a bogk denominated a " Docket," in 
which he shall enter : . . ' 

1st The title of every action or proceeding : 

2d. The object of the action or proceeding, and if a sum of money be 
claimed, the amount of the demand : 

3d. The date of the summons, and the time of its return ; and if an 
order to arrest the defendant be made, or a writ of attachment be issued, 
a statement of these facts : 

4th. The time when the parties or either of them appear, or their 
non-appearance, if default be made ; a minute of the pleadings and motions ; 
if in writing, referring to them, if not in writing, a concise statement of 
the material parts of the pleading, and of all motions made during the trial 
by either pafty, and his decisions thereon : 
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5th. Every adjournment, stating on whose application, whether on 
oath, evidence, or consent, and to what time : 

6th. The demand for a trial by jury, when the same is made, and by 
whom made ; the order for the jury, and the time appointed for the trial 
and return of the jury : 

7th. The names of the jury who appear and are sworn ; the names of 
all witnesses sworn, and at whose request : 

8th. The verdict of the jury, and when received ; if the jury disagree, 
and are discharged, the fact of such disagreement and discharge : 

9th. The judgment of the Court, specifying the costs included, and the 
time when rendered : 

10th. The issuing of execution, when issued, and to whom; the 
renewals thereof, if any, and when made ; and a statement of any money 
paid to the Justice, and when, and by whom : 

11th. The receipt of a notice of appeal, if any be given, and of the 
appeal bond, if any be filed. 

605. The several particulars of the last Section specified shall be 
entered under the title of the action to which they relate, and at the time 
when they occur. Such entries in a Justice's docket, or a transcript 
thereof, certified by the Justice or his successor in office, shall be primary 
evidence to prove the facts so stated therein. 

606. A Justice shall keep an alphabetical index to his docket^ in which 
shall be entered the names of the parties to each judgment, with a refer- 
ence to the page of entry. The names of the plaintiffs shall be entered 
in the index, in the alphabetical order of the first letter of the family 
names. 

607. It shall be the duty of every Justice, upon the expiration of his 
term of office, to deposit with his successor his official dockets, as well his 
own, as those of his predecessors, which may be in his custody, to'foe kept 
as public records. If the office of a Justice become vacant by his death, 
or removal from the township or city, or otherwise, before his successor is 
elected and qualified, the dockets in possession of such Justice shall be 
deposited with the County Clerk of the county, to be by him delivered to 
the successor in office of the Justice. 

608ir. Any Justice with whom the docket of his predecessor is depos- 
ited, may issue execution or other process, upon a judgment there entered 
and unsatisfied, in the same manner and with the same effect as the Jos- 
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tioe by whom the judgment was entered might have done. In case of the 
creation of a new countj, or the change of the boundary between two 
counties, any Justice into whose hands the docket of a Justice formerly 
acting as such within the same territory may come, shall, for the purposes 
of this Section be considered the successor of said former Justice. 

609. The Justice elected to fill a vacancy shall be deemed the suc- 
cessor of the Justice whose office became vacant before the expiration of 
a full term. When a full term expires, the same or another person elected 
to take office in the same township, or city, from that time shall be 
deemed the successor. 

610. When two or more Justices are equally entitled under the last 
Section to be deemed the successors in office of the Justice, the County 
Judge shall, by a certificate, subscribed by him and filed in the office of 
the County Clerk, designate which Justice shall be the successor of a 
Justice going out of office, or whose office has become vacant. 

611. The siunmons, execution, and every other paper made or issued 
by a Justice, except a subpoena, shall be filed without a blank left to be 
filled by another, otherwise it shall be void. 

612. In case of the sickness, other disability, or necessary absence of 
a Justice on a return of a summons, or at the time appointed for a trial, 
another Justice of the same township or city may, at his request, attend 
in his behalf, and shall thereupon become vested with the power, for the 
time being, of the Justice before whom the summons was returnable. In 
that case the proper entry of the proceedings before the attending Justice, 
subscribed by him, shaD be made in the docket of the Justice before 
whom the summons was returnable. If the case be adjourned, the Justice 
before whom the summons was returnable, may resume jurisdiction. 

618. A Justice may, at the request of a party, and on being satisfied 
that it is expedient, specially depute any discreet person of suitable age, 
and not interested in the action, to serve a summons or execution with or . 
without an order to arrest the defendant, or with or without a writ of attach- 
ment Such deputation shall be in writing on the process. 

The C!oxi8table may appoint deputies. — Taylor vs. Brown, 4 Cal., 188. 

614. The person so deputed shall have the authority of a Constable in 
relation to the service, execution, and return of such process, and shall be 
subject to the same obligations. 
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615. A constable, notwithstanding the pxpiration of his term of office, 
may proceed and complete the execution of all final process which he has 
begmi to execute, in the same manner as if he still continued in office, 
and his sureties shall be liable to the same extent. 

616. A justice may punish as for contempt, persons guilty of the fol- 
lowing acts, an^no other: 

1st. Disorderly, contemptuous, or insolent behavior towards the Jus- 
tice while holding the Court, tending to interrupt the due course of a trial, 
or other judicial proceeding : 

2d. A breach of the peace, boisterous conduct, or violent disturbance 
in the presence of the Justice, or in the immediate vicinity of the Court 
held by him, tending to interrupt the due course of trial, or other judicial 
proceeding : 

3d. Disobedience or resistance to the execution of a lawful order or 
process, made or issued by him : 

4th. Disobedience to a subpoena duly served, or refusing to be sworn, 
or answer as a witness : 

5th. Rescuing any person or property in the custody of an officer by 
virtue of an order or process of the Court held by him. 

617. When a contempt is conunitted in the immediate view and pres- 
ence of the Justice, it may be punished summarily, for which an order 
shaU be made reciting the facts, as occurring in such immediate view and 
presence, adjudging that the person proceeded against is thereby guilty of 
a contempt, and that he be punished as therein prescribed. When the 
contempt is not committed in the immediate view and presence of the 
Justice, a warrant of arrest may be issued by such Justice, on which the 
person so guilty may be arrested and brought before the Justice immedi- 
ately, when an opportimity to be heard in his defense or excuse shall be 
given. The Justice may thereupon discharge him, or may convict him of 
the offense. A Justice may punish for contempts, by fine or imprison- 
ment, or both ; such fine not to exceed in any case one hundred dollars, 
and such ii^iprisonment one day. 

618. The conviction, specifying particularly the offense and the judg- 
ment thereon, shall be entered by the Justice in his docket 

619. Justices of the Peace may issue subpoenas in any action or pro- 
ceeding in the Courts held by them, and final process on any judgment 
recovered therein, to any part of the county. 
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620. Justices of the Peace* may issue commissions to take the depo- 
sitions of witnesses out of this State, and settle interrogatories to be 
annexed thereto, and direct the manner in which the commissions shall be 
returned. The provisions of Title XI. of this Act, so far as the same are 
consistent with the jurisdiction and powers of Justices' Courts, shall be 
applicable to Justices' Courts, and to actions and proceedings therein. 

621. In actions respecting " mining claims," proof shall be admitted of 
the customs, usages, or regulations established and in force at the bar or 
diggings embracing such claim ; and such customs, usages, or regulations, 
when not in conflict with the Constitution and laws of this State, shall 
govern the decision of the action. 

622. A new trial may be granted by the Justice, on motion, within 
ten days after the entry of judgment, for any one of the following causes : 

1st. Accident or surprise, which ordinary prudence could not have 
guarded against : 

2d. Excessive damages, appearing to have been given under the influ- 
ence of passion : or, 

3d. Insufficiency of the evidence to justify the verdict or other decision : 

4th. Newly discovered evidence material for the party making the 
application, which he could not with reasonable diligence have discovered 
and produced at the time. 

623. The application shall be made upon affidavit and notice. The 
affidavit shall be filed with the Justice, with a statement of the grounds, 
upon which the party intends to rely. The adverse party may use counter 
affidavits on the motion, provided they be filed one day previous to the 
hearing of the motion. 

624J. Any party dissatisfied with a judgment rendered in a Justice's 
Court, may appeal therefrom to the County Court of the county, any time 
within thirty days after the rendition of judgment The appeal shall be 
taken by filing a notice of appeal with the Justice, and serving a copy on 
the adverse party. The notiCe shall state whether the appeal is taken 
from the whole or a part of the judgment, and if from a part, what part, 
and whether the appeal is taken on questions of law or fact, or both. 

625|1[. When a party appeals to the County Court on questions of 
law alone, he shall, within ten days from the rendition of judgment, pre- 
pare a statement of the case, and file the same with the »]^tice. . The 
statement shall contain the grounds upon which the party intends to rely 
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• 

on the appeal, and so much of the eTidence as may be necessary to explain 
the grounds, and no more. Within ten days after he receives notice that \ 
the statement is filed, the adverse party, if dissatisfied with the same, may 
file amendments ; the proposed statement and amendments shall be settled 
by the Justice ; and if no amendments be filed, the original statement shall 
be adopted. The statement thus adopted,*or as settled by the Justice, with 
a copy of the docket of the Justice, and all motions filed with him by the 
parties during trial, and the notic^ of appeal, shall be used on the hearing 
of the appeal before the County Court. 

62 CJ. When a party appeiEds to the County Court on questions of 
fact, or on questions both of law and fact, no statement need be made, 
but the ,action shall be tried anew in the County Court 

627t1[. Upon receiving the notice of appeal, and on payment of the 
fees of the Justices, and filing an undertaking as required in the next Sec- 
tion, the Justice shall, within five days, transmit to the Clerk of the County 
Court : if the appeal be on questions of law alone, a certified copy of his 
docket, the statement as admitted or as settled, the notice of appeal, and 
the undertaking filed ; or if the appeal be on questions of fact or both law 
and fact, a certified copy of his docket, the pleadings, all notices, motions 
and other papers filed in the cause, the notice of appeal and the undertak- 
ing filed ; and the Justice may be compelled by the County Court, by an 
order entered upon motion, to transmit such papers, and may be fined for 
neglect or refusal to transmit the same. A certified copy of such order 
may be served on the Justice, by the party or his attorney. In the County 
Court, either party shall have the benefit of all legal objections made in 
the Justice's Court 

628tir. An appeal from a Justice's Court shall not be effectual for any 
purpose, unless an undertaking be filed, with two or more sureties, in the 
sum of one hundred dollars, for the payment of the costs on appeal ; or if a 
stay of proceedings be claimed, in a sum equal to twice the amount of the 
judgment, including costs, when the judgment is for the payment of 
money ; or twice the value of the property, including cJfcs, when the judg- 
ment is for the recovery of specific personal property ; and shall be con- 
ditioned, when the action is for the recovery of money, that the appellant 
will pay the amount of the judgment appealed from, and all costs, if the 
appeal be withdrawn or dismissed, or the amount of any judgment and all 
costs that may be recovered against him in said action, in • the County 
Court. Where the action is for the recovery of specific personal property, 
the undeilaking shall be conditioned that the appellant will pay the 
judgments and costs appealed from, and obey the order of the Court made 
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thereon, if the appeal be withdrawn or dismissed, or any judgment and 
costs that may be recovered against him in said action in the County 
Court, and will obey any order made by the Court therein. The under- 
taking shall be accompanied by the affidavit of the sureties that they are 
residents of the county, and are each worth the amount specified in the 
undertaking, over and above all their just debts and liabilities, exclusive 
of property exempt from execution ; or the bond shall be executed by a 
sufficient number of sureties, who can justify in the aggregate to an 
amount equal to double the amount specified in the bond, or a deposit of 
the amount of the judgment including all costs, appealed from, or of the 
value of the property, including all costs in actions for the recovery of 
specific personal property, with the justice ; and such deposit shall be equiv- 
alent to filing the undertaking in this Act mentioned, and in such case 
the justice shall transmit the money to the Clerk of the County Court, to 
be by him paid out upon the order of the Court. 

629. If an execution be issued, on the filing of the undertaking stay- 
ing all proceedings, the Justice shall, by order, direct the officer to stay 
proceedings on the same. Such officer shall, upon payment of his fees for 
services rendered on the execution, thereupon relinquish all property lev- 
ied upon, and deliver the same to the judgment debtor, together with all 
moneys collected from sales or otherwise. If his fees be not paid, the 
officer may retain so much of the property or proceeds thereof, as may be 
necessary to pay the same. 

630t. The party appealing shall furnish to the County Court the 
papers mentioned in Section eleven of this Act, certified by the Justice to 
be correct. 

631JT. Costs shall be allowed to the prevailing party in a Justice's 
Court. 

632tf . . Repealed. 

633. Justices ♦ th,e Peace shall receive from the Sheriff or Consta- 
bles of their county, all moneys collected on any process or order issued 
by their Courts respectively, and all moneys paid to them in their official 
capacity, and shall pay the same over to the parties entitled or authorized 
to receive them, without delay. For a violation of this Section, they may 
be removed from their office and shall be deemed guilty of a misdemeanor. 

634. Justices of the Peace may, in all cases, require a deposit of 
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money, or an undertaldng, as security for costs of Court, before issuing a 



summons. 



635. The provisions of Sections 519, 520, 523, 525, 526, 527, 531 
and 532, shall be applicable to Justices' Courts and actions therein. 



TITLE XVII. 

OF FBOCEEDINGS IN CITIL CASES IN BEOOBDEBS' AND MATOBS' COUBTS. 

636. Civil actions in Recorders' and Mayors' Courts shall be com- 
menced by filing the complaint, setting forth the violation of the ordinance 
complained of, with such particulars of time, place, and manner of viola- 
tion, as to enable the defendant to understand distinctly the character of 
the violation complained of, and to answer the complaint. The ordinance 
may be referred to by its title. The complaint shall be verified by the 
oath of the party complaining, or of his attorney or agent 

The Recorder of the Citj of Sacramento has no jurisdiction in cases of forcible entry 
and tmlawfid detainer. — (ionise vs. CarghUl^ 4 Cal., 120. 

637. Lnmediately after filing the complaint, a summons shall be issued, 
directed to the defendant, and returnable either immediately, or at any 
time desighated therein, not exceeding four days from the date of its 
issuance. 

638. On the return of the summons the defendant may plead tp the 
complaint, or he may answer or deny the same. Such plea, answer, or 
denial, may be oral or in writing, and inmiediately thereafter the case shall 
be tried, unless for good cause shown, an adjournment be granted. 

639. In all actions for violation of an ordinance where the fine, forfeit- 
ure, or penalty imposed by the ordinance, is less than €^ dollars, the 
trial shall be by the Court In actions where the fine, forfeiture, ov pen- 
alty imposed by the ordinance, is over fifty dollars, the defendant shall be 
entitied, if demanded by him, to a jury of six persons. 

640. From a judgment in a civil action in a Eecorder's or Mayor's 
Court, an appeal may be taken to the County Court The appeal shall 
be taken and the proceedings thereon conducted in the same manner as 

X 
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appeals are taken from a judgment in a civil action in a Justice's Court, 
and as the proceedings thereon are conducted. 

641. All proceedings in civil actions in Recorders' and Mayors' Courts, 
except as herein otherwise provided, shall be conducted in the same man- 
ner as in civil actions in Justices' Courts, 

642. The provisions of this Title shall be applicable to civil actions in 
Recorders' and Mayors' Courts already established, or which may here- 
after be established in any incorporated city of this State. 



TITLE XVIII. 



MISCELLANEOUS PROVISIONS. 

643. The Supreme Court may make rules not inconsistent with the 
constitution and laws of the State, for its own government, and the govern- 
ment of the District Courts, and the Superior Court of the City of San 
Frailcisco ; but such rules shall not be in force until thirty days after their 
adoption and publication. 

644. The County Clerk shall be Clerk of the County Court, the 
Court of Sessions, and the Probate Court of his county. Until otherwise 
provided by law, the Clerk of the Superior Court of the City of San 
Francisco shall be appointed by the said Court. 

645. If an action be brought against a Sheriff for an act done by vir- 
tue of his office, and he give written notice thereon to the sureties on any 
bond of indemnity received by him, the judgment recovered therein shall 
be conclusive evidence of his right to recover against such sureties ; and 
the Court or Judge in vacation may, on motion, upon notice of ^ye days, 
order judgment to be entered up against them for the amount so recovered, 
including costs. 

646. Whenever a summons, or other process, is served upon a party 
who is unable to read, or who does not understand the English language, 
it shall be the duty of the officer . making the service to explain to such 
party the nature of the summons or other process. In the counties of 
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Santa Clara, Santa Cruz, Monterey, San Luis Obispo, Santa Barbara 
Contra Costa, Los Angeles and San Diego, it shall be the duty of the 
officer to give to the defendant, if said defendant shall require it, a copy 
of the summons or other process in the Spanish language ; and in the 
counties of Santa Barbara, San Luis Obispo, Los Angeles, and San Diego, 
it shall be lawful, with the consent of both parties, to have the process, 
pleadings, and other proceedings in a cause, in the Spanish language. 

647. Words used in this Act in the present tense, shaU be deemed to 
include the future as well as the present ; words used in the singular 
number shaU be deemed to include plural, aud the plural the singular ; 
writing shall be deemed to include printing or printed paper ; oath to 
include affirmation or declaration; signatureor Ascription to include mark 
when the person cannot write, his name being written near it, and wit- 
nessed by a person who writes his own name, as a witness. 

648. The following statutes, namely : the Act entitled "An Act to 
regulate proceedings in civil cases in the District Court, the Superior 
Court of the City of San Francisco, and the Supreme Court," passed April 
twenty-second, eighteen hundred and ^j ; the Act entitled " An Act to 
regulate proceedings against debtors by attachment," passed April twenty- 
second, eighteen hundred and fifty ; the Act entitled "An Act providing 
for the collection of demands against vessels and boats," passed April 
tenth, eighteen hundred and fifty ; the Act entitled "An Act to regulate 
proceedings in Courts of Justices of the Peace in civil cases," passed April 
tenth, eighteen hundred and fifty ; and the Act entitled "An Act to regu- 
late proceedings in the County Courts in cases of appeal from the Courts 
of Justices of the Peace," passed April eleventh, eighteen hundred and 
fifty ; the Act entitled "An Act respecting set-offs," passed April twenty- 
second, eighteen hundred and fifty, are hereby repealed ; but such repeal 
shall not invalidate any judgment rendered, or order made, or any pro- 
ceeding already taken by virtue of said statutes. 

649. This Act shall take effect on the first day of July of the present 
year. 

650t. In all cases where an undertaking with sureties is required by 
the prpvisions of said Act, the Judge, Justice, Clerk, or other officer taking 
the same, shall require the sureties to accompany the same with an affi- 
davit that they are each worth the sum specified in the undertaking, over 
and above aH their just debts and liabilities, exclusive of property exempt 
from execution : Provided^ that when the amount specified in the under- 
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taking exceeds three thonsand dollars, and there are more than two sure- 
ties thereon, they may state in their affidavits that they are severally 
worth amounts less than that expressed in the undertaking, if the whole 
amount be equivalent to that of two sufficient sureties. 

651}ir* In actions respecting miners' claims, in a Justice's Court, the 
Justice shall have power, upon application of the party out of possession 
of the claim or claims, after notice of one day to the adverse party, to 
appoint a receiver of the proceeds of the claim, pending the action. If 
the parties agree upon a person, he shall be appointed such receiver ; if 
the parties do not agree, the Justice shall appoint a receiver, who shall 
take an oath which shall be filed with the Justice, that he is not 
interested in the action between the parties, and that he will honestly 
keep an account of all gold dust or metals of any kind, the proceeds of 
the claim or claims in dispute. After the appointment of such receiver, 
the Justice shall have power to issue a written order to any Sheriff 
or Constable, to put such receiver into possession of such claim, which 
order said Sheriff or Constable shall execute, and the receiver shall 
remain in possession of the claim or claims, so long as said action 
may remain undetermined in any Court. The Court in which the 
action may be pending, shall have the authority upon the application of 
either party, with two days' notice to the other, from time to time, to make 
such orders for the disposition of the proceeds of such claim or claims, for 
the safety of the same, as may seem proper. The Court in which the 
action may be pending, shall also have the power, upon application of the 
receiver, based upon his affidavit, to punish as for contempt, all persons 
who may have been guilty of disturbing the receiver in the possession of 
their claims. 

See the Appendix " Mining Cases.*' 

65 2{. The receiver mentioned in the last Section, shall keep an accu- 
rate account of all the proceeds of the claim pending the action, and of all 
amounts paid out for working the same, and shall retain the proceeds and 
pay the same over, pursuant to the order of the Court The receiver 
shall also be required, on demand of either party, to give security for the 
faithftd performance of his trust, and shall be allowed for the same a 
reasonable compensation, to be paid out of the proceeds of the claim in 
his hands, but in no case exceeding ten per cent upon such proceeds. 

653t. Writs of certiorari and mandamus, may be issued in the cases 
prescribed by said Act, by a Judge of the Supreme Court, District Court, 
or County Court, in vacations, and may in the discretion of the Judge 
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issuing the writ, be made returnable, and a hearing may be had on the 
return thereof in the vacation. 
See Seca. 456, 468. 

654t. Whenever property has been taken by an officer, under a writ 
of attachment, in pursuance of the provisions of said Act, and it shall be 
made to appear satisfactorily to the Court, or a Judge thereof, or a County 
Judge, that the interest of the parties to the action will be sustained by 
sale thereof, the Court or Judge may order such property to be sold 
in the same manner as property is sold under an execution, and the pro- 
ceeds to be deposited in Court to abide the judgment in the action^ Such 
order shall be made only upon notice to the adverse party, or his attorney, 
in case such party have been personally served with a summons in the 
action. , 

See Sees. 130, 221. 

655t. A copy of any record, document, or paper in the custody of a 
public officer of this State, or of the United States, within this State, cer- 
tified under the official seal, or verified by the oath of such officer, to be a 
true, fuU and correct copy of the original in his custody, may be read in 
evidence in any action or proceeding in the Courts of this State, in like 
manner and with the like effect, as the original could be produced. 

See Sees. 449, 452, 453, 498. 

65 GJ. When two or more persons associated in any business, transact 
such business under a common name, whether it comprises the names 
of such persons or not, the associates may be sued by such common name, 
the summons in such cases being served on one or more of the associates, 
but the judgment in such case shall bind only the joint property of the 
associates. 

657t. All decisions given upon an appeal, in an appellate Court of 
this State, shall be given in writing, with the reason therefor, and filed 
with the Clerk of the Court, but this Section shall not apply to actions 
tried with a jury anew in the County Court, or on appeal from a Justice's 
Court 

658]:. A defendant against whom an action is pending, upon a contract 
or for specific personal property, may at any time before answer, upon 
affidavit, that a person not a party to the action makes against him, and 
without any collusion with him, a demand upon the same contract, or for 
the same property, upon due notice to such person, and the adverse party, 
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apply to the Court for an order to substitute such person in his place, and 
discharge him from liability to either party on his depositing in Court the 
amount claimed on the cpntract, or delivering the property or its value to 
such person as the Court may direct, and the Court may, in its discretion, 
make the order. 

659. Any person shall be entitled to intervene in an action who has 
an interest in the matter in litigation, in the success of either of the par- 
ties to the action, or an interest against both. An intervention tak^ 
place when a third person is jiermitted to become a party to an action 
between other persons, either by joining the plaintiff in claiming what is 
sought by the complaint, or by uniting with the defendant in resisting the 
claims of the plaintiff, or by demanding anything adversely to both the 
plaintiff and the defendant 

Sustained in Brooks vs. Eager <Ss Lent^ 5 Cal., 44; Sargeant vs. Wlhon^ 6 Cal., 86. 

6 60 J. A third person may intervene, either before or after issue has 
been joined in the cause. 

661 J. The intervention shall be by petition or complaint, filed in the 
Court in which the action is pending, and it must set forth the grounds on 
which the intervention rests. A copy of the petitions or complaint shall 
be served upon the party or parties to the action against whom anything is 
demanded, who shall answer it as if it were an original complaint in the 
action. 

662t. The Court shall determine upon the intervention at the same 
time that the action is decided ; if the claim of the party intervening is not 
sustained, he shall pay all costs incurred by the intervention. 

663}:. On the trial of any action in a Court of Record, either party 

may require the Clerk to take down the testimony in writing. 

A transcript of which, certified by the Clerk is a substitute for a bill of exceptions or 
statement of &ct8 in their absence. — Ingraham vs. Gildemeester^ 2 Cal., 161. 

6641. The party obtaining the postponement of a trial, in any Court 
of Record, shall also, if required by the adverse party, consent that the 
testimony of any witness of such adverse party, who is in attendance, be 
then taken by deposition before a Judge or Clerk of the Court in which 
the case is pending, or before such Notary Public as the Court may indi- 
cate, which shall accordingly be done, and the testimony so taken may be 
read on the trial with the same effect, and subject to the same objections, 
as if the witnesses were produced. 
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665 J. Whenever costs are awarded to a party by an appellate Court, 
such party may have an execution for the same on filing a remittitur with 
the Clerk of the Court below, and it shall be the duty of such Clerk when- 
ever the remittitur is filed, to issue the execution upon application there- 
for ; and whenever costs are awarded to a party by an order of any 
Court, such party may have an execution therefor in like manner as upon 
a judgment 

Where a remittitur is sent down, the Clerk of the District Court may issue execution 
f<Jr costs. — "i/arymWe" vs. Btichanan^ 3 CaJ., 212. 

6 66 J. Sections five, six, seven, fifteen, sixteen, seventeen, eighteen, 
! nineteen, and twenty, of the "Act entitled An Act amendatory of and 

' supplementary to the Act entitled An Act to regulate proceedings in civil 

cases in the Courts of Justice in this State," passed May eighteenth, one 
thousand eight hundred and fifty-three, are hereby repealed, and the Sec- 
r tions amended by said amendatory Act, shall stand revived and amended 

I by this Act 

I 667{. This Act shall take effect on the first day of July, one thousand 

eight hundred and fifty-four. 
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CONTAINING LATE DECISIONS UPON* THE CONSTRUCTION OF THE 
"HOMESTEAD ACT,** AND THE "LAW OF MINERS" AND THE RULES 
OF THE SUPREME COURT. 



HOMESTEAD. 

Abandonment op Homestead—- how construed — 

The removal of husband and wife from a homestead thus selected, 
after and in consequence of sale and conveyance by the husband, in which 
the wife did not join, furnishes no evidence of an abandonment of the home- 
stead by her, but seems to be the very case against which the Statute 
intended to provide. — Taylor vs. Hargous, 4 Cal., 268. 

Acknowledgment op Deed — 

The wife must acknowledge the execution apart from her husband ; 
the separation of husband and wife during the acknowledgment cannot 
be waived. — [Superior Court, August, '55, Philips vs. Robinson. 

Act — operation op — 

The homestead act does |g| apply to and affect property acquired pre- 
vious to its passage. — Cook vs. Mc Christian, 4 Cal., 23; Schouton vs. 
Kilmer, 8 P. R. 527. 

Dedication op Homestead •— 

The ftict of the dedication of the premises in question as a homestead, 
was properly submitted to the jury. — Cook vs. Mc Christian, 4 Cal., 23. 

Deed — requisites op the — 

The wife and husband must join in the same deed to dispose of the 
homestead. — Poole vs. Gerrard, Cal. Jan'y T., 1856. 
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DoMiciL — see besidenge — 

The domlcil of the wife is with the husband ; and if the wife does not 
reside in the State, the mortgage deed must have the signature of the 
wife to encumber the homestead.^ — Benedict vs. BrummeU, Superior 
Court; contra, Gary vs. T^ce, 12, Dist. Court 

Dwelling Place — 

The homestead is the dwelling place of the family, where they per- 
manently reside, and, by Common Law, such residence raises the presump- 
tion that the premises so held are the homestead, and every one is bound 
to take notice of the character of the occupant's claim. — Cook vs. Mc- 
Christian, 4 Cal., 23. ^ 

Evidence — see Occupancy — 

Joint Tenancy — exists in Homestead between Man and Wife — 
It becomes a sort of joint tenancy, with the right of survivorship, 
as between husband and wife, and this estate cannot be altered or destroy- 
ed, except by the concurrence of both, in the manner provided by law, 
unless it be in favor of an innocent purchaser without notice. — Taylor vs. 
Bdrgousy 4 Cal., 268. 

No Homestead can exist in a Joint Tenancy, 
OB Tenancy in common — 
There exists no homestead in a joint tenancy or tenancy in common. 
— Davis vs. Meishhacker, 5 Cal., 57. 

Jury — see Dedication — 

Liability for excess over $5,000 — 

In an action of ejectment the purchaser of the homestead from the 
husband without the concurrence of the wife is not entitled to recover 
the excess of its value over $5,000. — Cook vs. McGhristiany 4 Cal., 23. 

Notice by record op Homestead — 

In the absence of any Statute regulation, requiring a record of the 
homestead, or indicating any mode in which the intention to dedicate prop- 
erty as a homestead shall be made known, the filing of a notice in the 
Recorder's office of the County could have no legal effect and would not be 
conclusive on purchasers or creditors. — Cook vs. Mc Christian, 4 Cal., 23. 

Occupancy — 

Occupancy by the family is presumptive evidence of the appropria- 
tion of a place as a homestead, and is consequently notice to all the world. 
— Taylor vs. Hargom, 4 Cal., 268. 
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PbOPERTT — THERE CAN BE BUT ONE HOMESTEAD — 

In the case of the successive occupancy of several places as residences, 
the recovery of any one of them by the wife, as a homestead, would bar 
her recovery of any other as such. — Taylor vs. jffargous, 4, Cal., 268. 

How ACQUIRED IS IMMATERIAL — 

As soonias a place acquires the character of a homestead, it is imma- 
terial how the property originated, whether it was the separate property 
of husband, or wife, or the common property of both. — Taylor vs. Hargous, 
4 Cal., 268. 

Recording — see Notice — 

Residence — see Property, Dwelling Place — 

If a person owns but one piece of land, though he never resided there, 
he can claim it as his homestead* — Mayer vs. Adler, Superior Court. 

Single Man cannot claim Homestead — 

An unmarried man is not entitled to a homestead. — Mdrkwaldvs. 
His Creditors ; Judge Norton sitting as Judge of the 4th Dist. Court. 

Tenancy in common — see Joint Tenancy — 

MINERS AND MINING. 

Associations — as to Certificates op Stock — 

Water Companies can issue certificates of stock as evidences of their 
indebtedness. — Mayer ^ Beals vs. Mokelumne Hill Canal Co., 5 Cal., 55. 

Articles op Agreement — 

Von Schmidt, one of the Plaintiffs, having failed to join the Company 
within a reasonable time, it seems that his labornstock became forfeited, 
under one of the clauses in the Articles of Association, which declared 
absence without leave to be a cause of forfeiture, and the other Plaintiffs 
having deserted the Company; Held, that a resolution of the Company 
declaring their money shares, as well as labor shares, to be forfeited, was 
valid under the Articles of Association. — Von Schmidt vs. Hut^ngUmy 
1 Cal., 55. 

Parties to a Suit — 

As a general rule, all persons materially interested in the subject 
matter of a suit ought to be made parties ; but where the parties in inter- 
est are numerous, a court will allow a suit to be brought by some of them 
in behalf of themselves and others, taking care that there shall be a due 
representation of all substantiAl interests before the court. 
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Thus where the stock of a joint stock company was divided into money 
' shares and labor shares, and certain holders of the latter description of 
stock brought suit against certain holders of the former description of 
stock, without all the persons of either class being made parties ; Held, 
the stockholders being numerous, and it being diflBcult, if not impracticable, 
to bring them all into court, that the parties before the court were suffi- 
cient to authorise it to adjudicate upon their rights, and dissolve the 
company, and decree a distribution of its effects. — Von Schmidt vs. Hun- 
tington^ 1 CaL, 55. 

Dissolution of — 

A joint stock association was formed in the city of New York, called 
the " New York Union Mining Company," f6r the purpose of prosecuting 
the business of mining in California, and the period during which the 
company was to continue business was, by the Articles of Association, to 
be from January 1st, 1849, to October 1st, 1853, with a prohibition 
against dissolution within one year of the arrival of the company in Cali- 
fornia, except on certain conditions, which had not been complied with ; 
Held, that a portion of the company could not, contrary to the Articles of 
Association, dissolve the company at their will and pleasure; but it being 
found impracticable to^eep the company together or to prosecute success- 
fully the contemplated enterprise, under the Articles of Association, the 
court decreed a dissolution, and the distribution of- the effects of the com- 
pany. — Von Schmidt vs, HuntingtoUy 1 CaL, 55. 

A joint stock association formed for a definite period cannot be volun- 
tarily dissolved, except by the unanimous consent of all the stockholders ; 
if such consent cannot be had, then application must be made to a court to 
decree a dissolution. — Von Schmidt vs. Huntingtony 1 Cal., bb. 

Companies — see Associations — 

Custom as to possession — 

Actual possession of a portion dT a mining claim, according to the 
custom of miners, in a given locality on the Yuba River, extends by con- 
struction to the limits of the claim, held in accordance with such custontis. 
Hicks vs. BeU, 3 Cal., 219. 

Dispossession under Execution — . 

Where the tax collector levied on the property of the partnership, 
for the tax due by the foreigner thus employed, and sold the whole daim, 
and dispossessed the Plaintiff (one of the partners ;) Held, that he was 
guilty of a trespass, for which this action was pwperly brought. — Meyer 
vs. Larkin, 3 Cal., 403. 
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Execution — see Dispossession — 

Fees paid to Counsel — 

It being the interest af all parties concerned that the company should 
be legally dissolved ; Held, that the eosts and a counsel fee on each side 
should be paid out of the funds.— Von SchmidUf)s, Huntington, 1 Cal., 55. 

Jurisdiction — of District Courts — 

The jurisdiction of the District Court is confirmed and defined by 
the Constitution, and no statute can deprive it of its powers. — Hicks vs. 
BeU, 3 Cal., 219. 

In a suit brought by one of the partners in a mining company against 
the company to recover his share which had been sold* for an alleged non- 
payment of an assessment and also to recover the sum of $2027, his pro- 
portionate share of the gold taken out by the said company, the District 
Court has jurildiction. — Schuyler vs. JEvans, 4 Cal., 212. 

Op Justices of the Peace — 
Although the jurisdiction of mining claims is given to Justices of the 
Peace, that of the District Court remains unaffected if the amount in con- 
troversy exceeds $200.— Htcks vs. BeU, 8 Cal., 219. 

Labor Shares to be paid in proportion to Labor only — 

The stock being divided into money shares and labor shares, the 
holders of the latter of which had contributed no capital towards the out- 
fit of the company, had performed no labor beneficial to the company, and 
had their expenses to California paid out of the funds contributed by the 
holders of the money shares ; Held, that the assets of the company should 
be distributed among the holders of the money shares alone. — Von Schmidt 
vs. Huntington, 1 Cal., 55. 

License — see Tax — 

State Sovereignty — see also Tax — 

The mines of gold and silver in the public lands are as much the 
property of the State, by virtue of her sovereignty, as are similar mines 
in the hands of private proprietors. — J^cks vs. Bell, 3 Cal., 219. 

Power op the United Stateb — 
The United States as owner of land within the limits of a State, 
only oocupies the position of any private proprietor, with the exception of 
exemption from State taxation. — Mcks vs. BeU, 3 Cal., 219. 

Stocks in Mining Claims — see Association, Labor Shares — 
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Tax — LIABILITY FOE FOEEIGN 

When a foreign miner, subject to a license tax, was employed by one 
of a partnership to work in thfe mines which were the partnership's prop- 
perty, held, that the employer and not the partnership was liable for the 
tax. — Meyer vs, Larhin, 3 Cal., 403. 

The State, therefore, has the sole right to authorise them to be work- 
ed, to pass laws for their regulation, or license miners and to affix such 
terms and conditions, as she may deem proper to the freedom of their use. 
—Hicks vs. Bell, 3 Cal., 219. 

The State has the power to require the payment by foreigners of a 
license fee for the privilege of working the gold Inines in the State. — The 
People vs, Naglee, 1 CaJ., 232. 

The Act of the Legislature prohibiting foreigners from working the 
gold mines except on condition of paying a certain sum each month for the 
privilege, held not to be repugnant to the Constitution of the United States, 
or the Constitution of the State, or the treaties of the United States with 
foreign powers. — The People vs. Niagiee, 1 Cal., 232. 

Wateb Courses — Damages by — 

The question, "What has been the damages sustained by diversion of 
this water for irrigation purposes," is objectionable. — Jarvis vs. Fountain 
Water Co., 5 CaJ., 46. 
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HOMESTEAD. 

Fraud in the conveyance — 

A sale to discharge debts which are liens or charges upon the home- 
stead, for the purposes of saving it to himself, of which the purchaser is 
aware, will be set aside. — Riddell vs, Shirley, 5 Cal., 82. 

Joint Tenancy — 

Joint tenancy in the homestead may exist in favor of the wife and 
children of one family deriving title through her husband and their father. 
— GiMinSf KeUy vs. Jordan, Superior Court. 

Liability foe excess over $5,000 — 

The want of the signature of the wife to the mortgage does not ren- 
der the mortgage absolutely void, but only void as to the homestead value. 
The husband can dispose of, in any manner, the excess over $5,000. — 
Sargeant vs. Wilson, 5 Cal., 86. 

Liability for Purchase Money — 

While the land is chargeable for the purchase money, that charge 
cannot be evaded by the execution of any new mortgage designed to 
secure the same debt. In that event, however, only the purchase money 
and interest remaining due can be made out of the lot and for the excess the 
' plaintiff must proceed on his other security, or against the party, but not 
against the homestead. — Dillon vs. Byrne et Byrne, 5 Cal., 72. 



MINERS AND MINING. 

Associations — 

Stockholders being liable for the debts are incompetent witnesses on 
behalf of the association. — McAuUy vs. York Mining Co., 6 Cal., Jan'y T. 
1* 
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Injunction — 

An injunction should not be granted to prevent the cutting of a ditch 
through land. — Waldron vs. Marsh, 5 Cal., 9. 

Jurisdiction of Justices of the Peace — 

A Justice of the Peace has no power conferred on him to try a cause 
where there is an alleged injury arising out of a diversion of water from 
the natural or artificial channel in which it is conducted. — IKU vs. New- 
man, 5 Cal., 71. 

Justices can entertain a suit for a mining claim, and the prayer for 
damages might be stricken out or disregarded. — VanneUon vs, Jilson, 6 
Cal., Jan'y T. 

Possession of Water Rights — loss of usufruct — 

If the water of stream A be diverted from its natural channel by C, 
and used by him, and then flows from his works into stream B by natural 
channels it is lost to its first possessor, and he cannot reclaim it on the 
ground that the water of stream B was increased by his means. 

The foundation io a water right is first possession ; and the right is 
isufructuary, and consists not so much in the fluid itself as in its own use. 
The owner of land over which it flows has the right to its use during its 
passage. The right is not in the water, but only continues with its pos- 
session. When the water of a stream leaves the possession of a party, all 
his right to, and interest in it, is gone ; the use of it will then belong to 
whomsoever is using the water of the other stream. — Eddy vs, Simpson, 
3 Cal, 289. 

Stock — 

No transfer of stock is good against third persons as attaching credi- 
tors, unless made on the books of the association. — Weston vs. Bear River 
and Auburn Water Co., 5 Cal., 29. 

Title to — how acquired — 

The State has conferred the privilege to work the mines, and also the 
right to divert the streams from their natural channels, for mining pur- 
poses, and as these two rights stand upon an equal footing, when they 
conflict, they must be decided by tlie fact of priority, upon the maxim of 
equity, quis prior est in tempore, prior est injure. The miner who selects 
a piece of ground to work, must take it as he finds it, subject to prior 
rights, (id est, the diversion of the stream above for mining purposes). — 
Irwin vs. Philips, 5 Cal., 21 ; Tartar vs. Spring Oreek W, Co,, 5 Cal., 
78 ; Burge vs. Underwood, ft Cal., Jan'y T. 

Persons settled in good faith upon lots in the mining towns, and carry- 
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ing on business, should be reasonably protected from trespass by miners. 
— Fitzgerald vs, Urton, 5 Cal., 57 ; Tartar vs. Spring Greek W, Co,, 5 
Cal., 78 ; Burge vs. Underwood, 6 Cal., Jan'y T. 

A party cannot acquire a right to mineral lands for agricultural pur- 
poses, from the government of the United States. — McGUntock vs Bryden, 
5 Cal., 16. 

And also right to work the mines — 
All persons may work the mines upon public lands, notwithstanding that 
they may be in the possession and enjoyment of another for agricultural 
purposes. — Stokes vs, Barrett, 5 Cal., 8 ; Mb CUntock vs. Bryden, 5 Cal., 1 6 ; 
Tartar vs. Spring Greek W, Go., 5 Cal. 78 ; Burge vs. Underwood, 6 Cal., ^ 
Jan'y T. 

See Trespass — 

Trespass — 

The entry for mining purposes upon mining land enclosed for agricul- 
tural purposes in this State, is not a trespass, but the pursuit of a lawful 
and honorable calling. — McGlintock vs. Bryden, 5 Cal., 16. 

Removal of Obstructions — 

Parties first appropriating to themselves the water of a ravine for 
mining purposes, may peaceably remove a dam subsequently erected 
thereon, if it obstructs their use of the flowing water for such mining pur- 
poses, and for carrying off their tailings. — Laird vs. Stiles ^ Davis, 5 
Cal., 18. 

See Injunction — 

Witness — see Association — 
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RULES OF THE SUPREME COURT 

OF CALIFORNIA. 



I. To entitle a person to practice ad an Attorney and Counselor of this 
Court, he must first be admitted as s^ch. Any white male citizen of the 
age of twenty-one years, of good moral character, and who possesses 
necessary qualifications of learning and ability, shall be entitled to admis- 
sion as Attorney and Counselor of this Court. 

n. Every applicant for admission as an Attorney and Counselor shall 
produce sadsfactory testimonials of ^ood moral character, and undergo an 
examination in open Court, as to this qualification, by a Justice of this 
Court, except that in the case of a person who has been admitted as an 
Attorney and Counselor in the highest Courts of any other State ; his 
affidavit of such admission or his license showing the same, (where his 
license can be produced) shall be deemed sufficient to entitle him to 
admission. 

m. In all cases where an appeal is perfected twenty days before the 
commencement of the next succeeding term of this Court, the transcript 
of the Record in the Court below shall be filed on or before the first day 
of such term ; in all other cases, twenty days from the time of perfecting 
the appeal. Provided, however, that if at the time of perfecting such 
appeal further time be allowed for the filing of the statement of the case 
under the 338th section of the Practice Act, then the transcript shall be 
filed within twenty days after the perfecting and filing of such statement, 
if the same is filed in time, or within twenty days afler the time for filing 
such statement has expired. 

IL If the transcript is not filed within the time prescribed, the appeal 
may be dismissed on motion of any party in interest, without notice, upon 
satisfactory evidence of the omission. A cause so dismissed may be 
restored during the same term, upon good cause shown, and notice to the 
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opposite party, and unless so restored, the dismissal shall be final, and a 
bar to anj other appeal in the same cause. 

V. Satisfactory evidence of the omission to file the transcript referred 
to in Rule Third, shall be deemed to be the certificate of the Court below 
under the seal of the Court certifying the amount or character of the 
judgment, the date of its rendition, and that no appeal has been taken, 
with the time when perfected, and also that the Appellant has received 
the transcript, or that he has not directed a transcript of the Record to 
be made out, or if he has* given such direction that he has not tendered 
the fees therefor. • 

VI. When the Appellant fails to file his transcript of the Record within 
the time prescribed, the Respondent, instead of moving for a dismissal, 
may himself file the transcript, and require the Appellant to file his state- 
ment of points. In default whereof, on the part of the Appellant, the 
Court will (if there be^o error) affirm the judgment of the Court below. 
If the Appellant file his statement, the cause shall proceed as in other 
cases. 

VII. All transcripts of Records hereafter sent to this Court, shall be 
on paper of uniform size, according tQ a sample to be furnished by the 
Clerk of the Court, with a blank margin one and a half inches wide at 
the top, bottom and sides of each pagt^ 

VIII. The pages of the transcripts shall be numbered, and shall be 
written but upon one side of the leaves. 

IX. Each transcript shall be prefaced with an alphabetical index to its 
contents, specifying the page of each separate paper, order, or proceeding, 
and shall have at least one blank or fly sheet cover. 

X. Marginal notes of each separate paper, order or proceeding shall 
be made throughout the transcript 

XL The transcript shall be fastened together on the left side of the 
pages, by ribbon or tape, so that the same may be secured, and every 
part conveniently read. 

Xn. The transcript shall be written in a fair legible hand writing, and 
each paper or order shall constitute at least one paragraph. 

Xni. No Record which fails to conform to these rules shall be received 
or docketed by the Clerk of this Court. 

XIV. For the purpose of correcting any error or defect in the tran- 
script of the Record from the Court below, either party may suggest the 
same to this Court, and upon good cause shown, obtain an order that the 
proper Clerk certify to this Court the whole or a part of the Record, as 
may be required. 
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XV. Upon the death or other disability of a party, pending an appeal, 
his representative shall be substituted in the suit by suggestion, in writ- 
ing, to the Court, on the part of such representative, or of any party on 
the Record. Upon the entry of such suggestion, an order of substitution 
will be made, and the cause shall proceed as in other cases. 

XVI. To entitle a cause to be put upon the Calendar for hearing, the 
transcript must be filed, and notice of the filing of the transcript and of 
argument must be given five days before the commencement of the term. 
The Calendar for each term shall contain only those causes in which the 
transcript shall have been filed five days before the commencement of the 
term, and they shall be put upon the Calendar in the order in which the 
transcripts were filed, 

XVII. To entitle the Appellant to bring the cause to a hearing at any 
term, the statement of his points and authorities shall be filed five days 
before the hearing. Additional points may be filed at any time by leave 
of the Court or the consent of the parties. The argument before the 
Court shall be confined to the points on file. 

XVni. On the first day of the term, the Court will call the Calendar 
and set down the causes for each day. Every case when called must be 
argued, dismissed or continued for the term, except cases which the Court 
is unable to hear by reason of preceding cases having occupied the whole 
day, which shall be again set by the Court 

XIX. The fiirst and second week of the term, or so much time com- 
mencing with the first week as may be necessary, shall be devoted 
exclusively to the hearing of appeals coming from the counties other than 
San Francisco, 

XX. Not more than ten causes shall be apportioned under Rule XVIII 
for any day of the week. 

XXI. Causes in which the people of the State ane a party, and a 
citizen is confined in prison, may be called, on motion of the Attorney 
General, at any time, up<5n due notice to the opposite party ; and for this 
purpose all such causes shall have precedence on the Calendar. 

XXn. Upon a suggestion in writing to the Court, and upon cause 
shown that an appeal has been taken merely for delay, the Court may 
order the same to a hearing without reference to its place upon the 
Calendar. 

XXHL But one notice of argument shall be required in the same 
cause. 

XXIV. Before proceeding with the argument of any cause, or of any 
2 
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motion of which notice is required to be given, the party moving shall 
read to the Court the notice and acknowledgment of service. 

XXY. Before the argument, both the Appellant and Respondent shall 
furnish to each other and to each of the Justices of this CJourt, a copy of 
his points and authorities, or either party may file one copy thereof with 
the Clerk, who shall cause to be made the copies required for the use of 
the Court, and may tax the same in his bill of costs. 

XXVI. Appeals from judgments rendered by Courts of First Instance 
shall be placed upon the Calendar, and brought to a hearing in the mode 
prescribed by section 277 of the Practice Act, approved April 22, 1850. 

XXVII. No more than two Counsel on a side will be heard upon the 
argument, except in peculiar and important cases, but each defendant who 
has appeared separately in the Court below, may be heard through his 
own Counsel. The Counsel for the Appellant shall be entitled to open 
and close the argument. » 

XXVin. All opinions delivered by the Court shall be recorded by the 
Clerk, who shall, after recording the same, deliver the originals with a 
transcript of the judgment, order or decree of the Court thereon, to the 
Reporter of this Court. The Clerk to be allowed forty cents per folio, to 
be taxed in the costs of each case. 

XXIX. All motions for re-hearing, shall be upon petition, in writing, 
presented within ten days after any final judgment or order of the Coi|rt 
is delivered, and no argument will be heard thereon. No mandate to the 
Court below shall be issued until the expiration of the ten days herein 
'provided, unless upon good cause shown, and upon notice to the other 
party. 

XXX. When a re-argument is ordered, it shall be had during the same 
term at which it is ordered, unless otherwise directed by the Court. 

XXXI. On the reversal of a judgment, a copy of the opinion delivered 
by the Court, certified by the Clerk, shall be transmitted to the Court 
below. 

XXXII. When a trial is awarded upon an appeal from a judgment of a 
Court of First Instance, the order shall specify the county in which the 
new trial shall take place, and the papers shall be remitted to the Clerk of 
that County. 

XXXIII. The party in whose favor a special motion is decided shall, 
unless otherwise ordered, be allowed the costs of the motion, which shall 
consist of his necessary disbursements is preparing the papers for the 
motion and bringing the same to a hearing, besides the costs (if any) al- 
lowed by law. 
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XXXrV. In all cases placed upon the C^-lendar, or otherwise brought 
before this Court by the Appellant, the costs of Court shall be paid by the 
Appellant. In all cases placed upon the Calendar, or otherwise brought 
before this Court by the Respondent, the Respondent shall be first liable 
for the costs of Court and the Appellant shall also be liable. In all 
cases placed upon the Calendar, or otherwise brought before this 
Court by c(msent, the Appellant shall be first liable for the costs, and the 
Respondent shall also be liable. In no case shall the Clerk be required 
to remit the final papers in any cause until the costs of this Court therein 
are paid. 

XXXV. All notices and papers, whereof service is required in a suit, 
shall be served on the Attorney of the party, if he has appeared by Attor- 
ney. Such service shall be made upon the Attorney of Record in the 
Court below, unless the parties shall have appeared in this Court by a 
different Attorney. 

XXXVI. AU notices shall be in writing. Notices and papers shall be 
served as follows : 

1st, Personally ; or, 

2d, During the absence of the Attorney from his oflBice, by leaving the 
same with his clerk in the office, or with a person having charge thereof; 
or, 

3d, When there is no person in the office, by leaving them, between the 
hours of eight in the morning and six in the afternoon, in a conspicuous 
place in the office ; or, ^ 

4th, If the office is not open, so as to admit of such service therein, by 
leaving them at the Attorney's residence, with some person of suitable age 
and discretion ; or, 

5th, If the Attomey^s residence is not known, by putting the same, 
enclosed in an envelope, into the nearest Post Office, directed to such At- 
torney. 

XXXVII. If a party has not appeared by Attorney, service shall be 
made upon him as follows : 

1st, Personally; or, 

2d, By leaving the notice or other papers at his residence, between the 
hours of eight in the morning and six in the evening, with some person of 
suitable age and discretion ; or, 

3d, If his residence is not known, by putting the same, enclosed in an 
envelope, into the nearest Post Office, directed to the party. 

XXXVni. Service by mail may be made wher^ the person making 
the service and the person on whom it is to be made reside in different 
places, between which there is regular communication by mail. Such 
aervioe shall be made by depositing in the Post Office the notice or other 
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paper, addressed to the person on whom it is to be served, at his place of 
residence, and postage paid. The time of service shall be increased one 
day for every twenty miles dfstance by the nearest post route between the 
place of deposit and the place of address. 

XXXIX. On process or papers to be served, the Attorney (or the 
party, if he has no Attorney) shall, besides endorse or subscribe his 
name and his place of business or residence. If he neglect to do so9 
papers may be served on him through the Post Office, directing them ac- 
cording to the best information that can conveniently be obtained. 

XL. Whenever a stay of proceedings is necessary, in order to make a 
special motion, a Justice of this Court or District Judge, may grant an or- 
der for the purpose. Service of such order, with copies of affidavits on 
which it has been granted, and notice of the motion, shall operate as a stay 
of proceedings until the motion can be made according to the practice of 
the Court, and if made, until the decision of the Court thereon. 

XLI. No private agreement or consent between the parties or their At- 
torneys in a cause, or in respect to the proceedings therein, shall be bind- 
ing, unless the same is in writing and subscribed by the party or his 
Attorney, (in all cases where he has an Attorney) against whom the same 
is alleged, and filed with the Clerk. 

XLn. No paper filed with the Clerk of this Court shall be taken from 
the Supreme Court room or Clerk's office, except by order of the Court, 
and the Clerk will be responsible for the safe-keeping of all papers filed 
with him. 

XLin. In any case where a decision is made on a writ of habeas cor- 
pus, either party may take an appeal or writ of error to bring the case 
before the Supreme Court, in the same manner as other cases ar^ brought 
up. 

XLIV. Where an appeal or writ of error is taken from a decision of 
any Judge, such decision, or the order made thereupon, shall be super- 
ceded in the same manner and to the same efiect as judgments and 
decrees made by any Court of Record. 

XL V. A writ of error shall be issued by the Clerk of this Court upon 
the filing with him of an affidavit, by or in behalf of the party applying 
for the writ, showing that there is a judgment to be reviewed, describing 
it, and also that there is a proper case for the issuing of a writ. 

XL VI. Upon the delivery of a writ of error to the Clerk of the Court 
below, in which the judgment sought to be reviewed has been entered, and 
the filing with him 8(hd perfecting of a sufficient bond, and upon notice in 
writing of the sdlowance of the writ and the filing and perfecting of the 
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bond given by the party suing out the writ to the opposite party or to his 
Attorney, and to the Sheriff, the writ shall operate as a supersedeas, and 
shall stay all proceeding under the judgment, and under the execution if 
one has been issued. The bond shall be given by the party suing out the 
writ with two sureties, or, where the party is absent, or for any other cause 
cannot join therein, with three sureties, to the adverse party in the judg- 
ment to be reviewed. As to its amount, conditions, allowance, notice of 
filing justification of sureties, and all other requisites, it shall comply as 
nearly as may be with the provisions of the Civil Practice Act in refer- 
ence to the undertakings upon appeal from the District Court to this* Court. 
Until the bond is perfected by the justification of the sureties or the 
substitution of others, the writ of error shall not operate to stay proceed- 
ings. 

XL VII. The writ of error shall be returnable, at the utmost, within 
thirty days, and, until the return day thereof, there shall be no motion 
to amend or quash the same. 

' XLVm. The rules and practice of this Court respecting appeals under 
the Statute, shall apply, so far as the same may be applicable, to proceed- 
ings under a writ of error. 

XLIX. The writ of error shaU not be allowed after the lapse of one 
year from the rendition of the judgment, order or decree which is sought 
to be reviewed. 

L. When an issue of fact is joined in the Probate Court it shall be the 
duty of the Probate Judge to certify the said issue for trial to the District 
Court, where it shall be tried Uke any other issue of fact in the District 
Court. 

LI. After the trial of such issue, the District Court shall remit the pro- 
ceedings upon such trial to the Probate Court, which proceedings shall 
form part of the Record of the cause in the Probate Court. 

LII. The Probate Court shall render judgment according to the finding 
of the issue by the District Court 

Lm. In appeals to this Court from the Probate Court the AppeUant 
may assign errors upon the proceedings of the District Court in the trial 
of any issue of fact 

LIV. It is ordered that sdl rules of practice adopted antecedent to those 
adopted at the present term of this Court, be, and the same are hereby 
abrogated. 

4 
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I, P. K. Woodside, Clerk of the Supreme Court of the State of Cali- 
fornia, do hereby certify the foregoing to be a true copy of the Rules of 
the Supreme Court of Califomia, adopted at the October term, A. D. 
1854. P. K. WOODSIDE, Clerk. 



RULE BY THE CLERK. 

In future, no transcript of record from a lower Court will be filed in the 
Supreme Court unless accompanied by thirty dollars in cash. 

J. R. BEARD, Clerk. 
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Abatement — 

will not lie f|p death or disability, 16 

of nuisance or waste, 249-252 

Absence — 

from trial waives a jury, 179 

Absentee — 

deposition of, as witness, 428-481 

see NON-RESIDENT. 

Account — 

witness on assignment o^ 4 

items of, need not be in complaint, 56 
copy of items of may be demanded,56 
Act — 

when this, shall take effect, 649, 667 
Actions, Civil — 

and the parties thereto, 1-17 

there shall be but one form of, 1 
the parties to, 2 

trial of question of fact not in is- 
sue, 8 
shall be prosecuted by party in 

interest, 4 

witness on assignment of chose 

in action, , 4 

on assignment of notes and bills, 5 
between husband and wife, 7 

all having an interest in, noay be 

plaintiffs, 12 

when persons severally liable, 

shall be joined in, 15 

when to abate, 16 

to be continued by successor in 

interest, 16 

place of trial of, 18-21 

when to be tried in the county, 18, 19 
when place of trial to be changed, 21 
how commenced, 22-85 

affecting title to real property, 27 



Actions, Civil, {C<mtinued.) 

against two or more defend- 
ants, 82, 868 
complaint to contain title of, 89 
demurrer to another action be- 
tween same parties, 40 
upon written instruments, 68 
for recovery of real property, 68 
to determine conflicting claims 

to real property, 254^-268 

for the partition of real proper- 
ty, 264^-309 
for foreclosure of mortgage, 246-248 
for nuisance, waste or tres- 
pass, 249-258 
for libel or slander, 62 
for claims of delivery of personal 

property, 99-110 

attacluuent upon contracts in 120 
may be dismissed, 148 

for usurpation of office, 810 

against steamers, vessels and 
boats, 817-882 

joints debtors, 868-873 
several on one bond do not carry 

costs but in one, 496 

successive, may be brought 525 
may be consolidated, 626 

may be brought to determine ad- 
verse claims, 627 
to compel principal to 
pay security, 627 
{In Justices^ Courts.) 
^ to be brought in township of the 
defendant, 585 
how commenced, 688 
see CAUSE of action. 
Adjournment — 

' during absence of jury, 170 

(In Justicef^ Courts,) 
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680-686 
686 



6 
863 
607 



Adjournment, (CofUinued.) 
of a cause, 

undertaking on, 

see CONTINUANCE. 

Administrator — 

may sue by himself, 
appeal bond, in suit by, 
when to pay costs, 
Adverse Party — 

is defendant, 2 

respondent, 836 

intervenor, 669 

may be a witness, 398 

testimony introduced to rebut, 419 

Affidavits — 

before whonfto be taken, in the 
state, 424 

in another state, 426 

in a foreign country, 426 
certificate of clerk to, 427 

of service of summons, 28, 33 

of publication of summons, 81 

of absent or concealed defend- 
ant, 30 
denying signature to instrument 

in answer, 64 

on verification of pleading 66, 118 
on arrest, 76 

of sureties on arrest bond, 76 
copy of, to be given defend- 
ant, 78 
of justification of bail, 89 
on discharge of arrest, 97 
of judgment debtor, 289 
on attachment, 121 
on bond to release attach- 
ment, 136 
to discharge attachment, 139 
for contempt, 481 
against steamer, boat or ves- 
sel, 321 
of sureties on attachment 
bond against steamers 322 
on injunction, 112, 113 
to dissolve, 118 
in replevin, 100 
of claims of third persons, 109 
of sureties on indemnity 
bond, 109 
to postpone trial for absent wit- 
ness, 168 
on objection to referee, 186 
on motion for new trial, 194, 196 
on judgment after five years, 214 
on redemption of property, 284 
of property due judgment debtor, 241 
on usurpation of office, 811 
of mariners* cl^ms, 829 
of sureties on appeal bond, 866 
of confession of judgment, 876 
in submitting controversy, 377 
of arbitrators, 386 



Affidavits, (Continued.) 

of concealment of witness, 405 

for prisoner as a witness, 418 

for examination of witness, 429 

to read deposition on trial, 488 

on application to perpetuate tes- 
timony, 438 
affidavit of service of, 440 
to be prima facie evidence,441 
on application for certiorari, 457 
of contempt, 481 
of costs and disbursements, 610 
of sureties on bond for costs, 618 
defect in, 531 
for stay of proceedings, rule xl. 
for writ of error, rule xlv. 
(In Jmtieet? Courts.) 

of absent defendants, 643 

on arrest, 645 

on attachment, 662 

in replevin, 657 

for new trial, 623 

Affirmation — 

see OATH. 445, 647 

Alienation — # 

of real property cannot prejudice 
action, 268 

Allegations — 

pleadings are constituted of for- 
mal, 86 
answer to contain denial of, 46 
when taken as true, 66 
what are material, 66 
to be liberally construed, 69 
are issues of fitct, 163 

Alteration — 

of a document in evidence to be 
accounted for, 448 

Amendment — 

to complaint, 43 

after demurrer filed, 67 

to pleadings, 68 

to name of defendants, 69 

(In Justice^ Courts,) 

may be allowed, 580 

Answer — 

to be one of the pleadings, 38 

may be to part of the compldnt, 42 
may be filed with demurrer, 42 

when demurrer is over- 
ruled, 67 
to object to defect, 44 
what to contain when verified, 46 
to be verified or not, 51, 62 
when embracing new matter, 50 
to complaint on written instru- 
ment, 68 
to allegations in verified complaint 66 
sham and irrelevant to be strick- 
en out, 50 
to actions of libel or slander, 68 
time may be enlarged for filing, 68 
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Answer,* ((7on^m««i.) 

replevin may issue before filing, 99 
injunction may issue after filing, 114 
judgment upon failure to, 160 

issue of law joined in, 152 

on demurrer to, 162 
in partition suits, 270 

of joint debtors, 871 

of witness on examination, 408 

of party refusing to testify, to be 

stricken out, 420 

to writ of mandate, 47 1, 47 6 

to contempt, 487 

on intervention, 661 

{In Justice^ Courti.) 
tg summons, 636 

what to contfdn, 670, 674 

to deny signature to written in- 
strument, 677 
{In Recorders^ Courts.) 638 
Appearance — 

of defendant, waives summons, 22 

authorizes commission, 428, 432 

what constitutes an, by attorney, 623 

{In Jttsticet^ Courts.) 

of parties may waive jurisdiction, 636 

Appeal — 

in general^ 
what is an, 833 

who may, 336 

from what to lie, 836 

time allowed to, 336 

filing notice of 837 

what statement on, requires, 338 
omitting to make statement on, 339 
time may be enlarged for 

statement on, 340 

statement to be settied, 841 

statement to be annexed to 

judgment roll, 842 

from orders, 843 

review of intermediate orders 

on, 844 

power of appellate court on, 846 
damages for delay on, 846 

* i^>pellant to furnish papers on, 846 
when dismissed, 846 

from judgment against steam- 
ers, 882 
from submission of controversy, 87 9 
from award on arbitration, 888 
friin writ of certiorari, 466 
opinion on, to be in writinff, 667 
filing of transcript on, rules lil to xiv 
to Supreme from District and 
Superior UourtSy 
when may be taken, 847 
undertaking filed on 848, 861 
sureties on undertakings, 866 
justification ^, 866 
how brought to hearing, 861 
nilezvii. 
8 



Appeal, {Continued.) 

stay of proceedings on, 849 
certifying of judgment on, 868 
to Supreme from County court, ^ 
when may be taken, 869 

undertaking on, 860 

how brought to a hearing, 861 
appellant to furnish papers, 862 
to District^ from Probate court. 

in what cases to lie, 863 

when to be taken, 864 

when brought to a hearing, 365 
to County^ from Justices' and 
Recorders^ courts^ 
• when to be tried anew, 866 

power of appellate court, 867 
rendering of judgment on, 867 
statement and proceedings 
on, 624-630 

Appellant — 

is the party appealing, 885 

to furnish papers to appellate 
court, 346, 862 

Arbitration — 

titie to real property not subject 

to, 880 

who may submit to, 880 

submission to be in writing, 881 

stipulation for judgment on, 882 

awards shall be made on, 882 

revocation of submission to, 882 

damages for, 389 

power of arbitratoi-s, 888 

award to be in writing, 886 

appeal from, 888 

to constitute judgment, 886 

order to vacate, 886 

modification or correction, 887 

re-hearing of trial on, 386 

Arbitrators — 

power of, 888 

meetings of, 884 

award to be signed by, 886 

to be sworn, 884 

re-hearing before, 886 

when three, all shall meet, 629 

Argument — 

case may be reserved for, 198 

of causes in Supreme court, 

rules XXV. to xxviit 
Arrest — 

action for malicious, 64 

in civil cases, 72-98 

of defendant, 73 

who to issue order, 74 

affidavit for order, 76 

undertaking on, 76 

affidavit of sflreties on, 76 
fiUng of affidavit and bond, 76, 76 
when order to issue and be re- 
turned, 77 
iherifr to serre order, 77 
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Arbist, (Continued,) 

«rder to be given sheriff and 

copy to defendant, 78 

ctischarge of defendant fix>ni, on 

bul or deposit, 80, 91 

bail on, how given, 81 

may be reduced, 97, 98 

biul may arrest or surrender de- 
fendant, 82, 83 
exoneration of bail, 83, 85 
liability of bail, 84 
deposit on discharge may be re- 
turned, 93 
when defendant escapes fix>m, 95 
liability of sheriff on escape fix)m* 96 
may be vacated, 97, 98 
of judgment debtor, 239 
on usurpation of office, 811 
of absent witness, 411 
when witness is privileged from, 415 
on contempt, 482 
(In Justices^ Courts.) 
6f defendant, 544 
affidavit on, 545 
undertaJdng on, and bail, 545, 547 
discharge from, 549, 582 
adjournment of cause on, 549, 582 
judgment on, 594, 597 
for contempt, 617 
see BAIL. 
Assignee — 

action by, 5 

ASSIOKOR — 

when cannot be witness for as- 
signee, 4 
Absionment — 

of a chose in action, 5 

of notes and bills, 5 

not to prejudice, cross demands, 5, 48 
copy of, on redemption to be 
produced, 284 

Attachment — 

in what cases issued, 120 

affidavit on, 121 

undertaking in, 122 

duty of sheriff to serve, 123 

release bond on, 128, 186, 137 

several writs of, may issue, 123 

rights and shares in corporation 

subject to, 124 

execution of writ of, 125 

of real property, 125 

of stock and shares, 125 

of debts and credits, 125 

of personal property, 125 

garmshee of third persons on, 126 
. liability of, 127 

examination under oath 
of, • 128 

sheriff to take inventory of prop- 
erty, 129 
property to be sold under, 654 



Attachment, (Continved,) 

when perishable, ISO, 221 
debts and credits to be collected 

on, 130 

claim by third persons of proper- 
ty, 181 
sheriff's jury in 131 
property attached to pay judg- 
ment, 182 
when judgment is satisfied by, 
property to be delivered to 
defendant, 188 
prosecution of release bond on, 134 
judgment for defendant on, 135 
motion to discharge, 186, 138 
affidavits on, • 139 
discharge of, 140 
sheriff to return writ of^ 141 
against steamers, 321 
may be discharged, 327 
against absent witness, 411 
for contempt, 482 
(In Jugtiees' Conrt.) 
may be issued, 551 
affidavit on, 552 
undertaking on, 553 
undertaking to release, 554 
Attendance — 

of witnesses at court, 402-416 

see WITNESS. . 
Attornet — 

appointed for absent defendant, 81 
to subscribe pleadings, 51 

when and how to verify pleadings,65 
may require sheriff to take prop- 
erty, 101 
when to be a witness, 396 
compensation o^ 494 
appearance by, .528 
what papers to served on, 524 
admission as, rules i. and u 
(In Justices' Courts,) 
any one may act as, 534 
Attorney General — 

verification by, 55 

action for usiu^ation of offiise by, 310 
Authorities — 

copy of to be furnished Supreme 
court, rule xxv. 

Awards — 

see arbitration, 380-889 



Bail— 

may be given in arrest, 81 
may surrender or arrest defend- 
ant, 88 
may be exonerated, 88, 85 
liability of, 84 
justification of; 87 
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Bail, (Continued.) 

quaMcatlons of, 88 

when sheriff is liable as, 95 

on arrest in usurpation of office, 811 

in contempt, 488 

{In Justices^ Courts.) 

on arrest of defendant, 650 

see ARREST, UNDERTAKING. 

Bidder — 

delinquent at execution sale, 224, 225 
Bills — of exchange. 

action on assignment of^ 5 

several liability on, 15 

of costs and disbursements, 510 

Blank — 

not to be left in papers of Jus- 
tices* courts, 611 
Boats — 

see steamers, 817-832 

Book — 

judgment, 201, 878 

coifession of judgment to be en- 
tered in judgment, 874 
Bond — 

sheriff respon^ble^n his official, 

for arrested defendant, 96 

judgment on indemity, to sheriff, 545 

see UNDERTAKINO. 

Boundaries — 

see METES and bounds, 58, 258 



• Calendar — 

of causes in court, 156 

in supreme court, rule xvi 
Capacity — ^ 

. demurrer to want of, to sue, 40 

Cause or Action — 

demurrer to improper joinder of, 40 
to want of sufficient £Eicts 

in, 40 

constituting a set off, 47 

separate defenses to refer to, 49 

when several, may be joined, 64 • 

limitation to foreign, 582 

Certiorari — 

writ of, 455-i65 

-^ how denominated, 455 

*^ * . how granted, 456,658 

application to be made on affida- 
vit, 467 
notice may be given to adverse 

party, 457 

may issue to show cause, 467 

to whom directed, 458 

what to require, 459 

stay of proceedings by, 460 

how to be served, 461 

how &r writ shall extend, 462 

when return is defective, 463 



Certiorari, (Continued.) 

transmission of judgment to in- 
ferior court, 464 
what constitutes judgment roU 

upon, 465 

appeal to Supreme court from, 465 
costs allowed as on appeal, 508 

Challenge — 

to jurors, 161 

causes of, 162 

to be tried by the court, 163 

(In Justices^ Courts.) 

to jurors, 590 

Charge — 

to the jury, 165, 168 

Child — 

see infant. 
Chose in Action — 

see thing in action, 4, 5 

Civil Action — 

see action. 1-17 

Claims — 

by third person in replevin, 109 

on attachment, 181 
on execution, 218 
for an office or franchise, 810-816 
of mariner or seaman, 829 

how allowed and con- 
tested, 829 
action to determine adverse, 527 
conflicting to real property, 254-268 
for partition of real property, S64-809 
for personal property, 64 
for delivery of, 91-111 
against trustee, 64 
(In Justices' Courts.) • 
for delivery of personal proper- 
ty, 556-561 
of third persons for personal 
property, 665 

see PROPERTY, REAL AND PERSON- 
al ; trustee, replevin, coun- 
ter claims. 
Clergyman — 

when to be a witness, 897 

Clerk — 

to endorse complaint, 23 

to certify copy of complaint, 28 

to file affidavit and bond in ar- 
rest, 75, 76 
to keep re^ster of action, 528 
office of County, 644 
of Superior court, 644 
to take down testimony in writ- 
ing, 668 
Cognovit — 

of action, 890 

Commission— 

to take testimony, 428-444 

(In Justicet^ Courts.) 
justices may issue, 620 

see witness. 
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Complaint — 

filing of to commence action, 22 

endorsement upon by clerk, 28 

to be answered, 24 
copy to be served with summons, 28 

on ope defendant, 28 

to be one of the pleadings, 38 

what to contain, 89 

yerification of, 65 
demurrer to want of sufficient 

facts in, 40 
objections to, to be in demurrer, 41 
how served when amended, 43 
answer to when verified, 46 
upon written instrimient, 53 
for recovery of real property, 58 
for partition of resd proper- 
ty, 265, 267, 273, 275 
on Hbel or slander, 62 
answer to, when demurrer is 

over-ruled, 67 

on ii\junction, 112 

verification o^ 113 

on usurpation of office, 810 

against steamers and boats, 319 
new, need not be filed against 

joint debtors, 369 
of party refusing to testify strick- 
en out, 420 
on intervention, 661 
{In Justices' C<mrts.) 

wltat to contain, 570, 573 

on written instrument, 677 

{In Reevrders^ Courts.) 636 
Compromise — 

offer to, 390 
Concealment — 

of defendant, 30 

of property in replevin, 107 
(In Justices^ Cowrts.) 

of defendant, 543 

of property from sheriff, 568 
Conditions — 

performance of, how pleaded, 60 
Confession op Judgment, 874-376 

(In Justices^ Courts.) 636 
Consolidation — 

of actions, -526 
Constable — 

shall not act as attorney, 534 

to serve summons, 542 

power after term has elapsed, 615 
Construction — 

of allegations to be liberal, 70 

of terms in the act, 647 
Contempt — 

of judgment debtor, 246 

of third persons after execution, 245 

for disobeying subpcena, 410 

what is deemed, 480 
' when committed in or out of 

court, 481, 482 



Contempt, (Continued.) 

court to direct as to bail, 488 

sheriff to arrest on warrant for, 488 

bail on arrest for, 485 

return of warrant, 486 

case to be heard on, 487 

court to decide on, 488 

is also indictable, 489 

non-appearance after bul, 491 
person committing, when to be 

confined, 492 
judgment or order on becomes 

final, 498 
(In Justices^ Courts.) 

justice may punish for, 616 

Continuance — 

of a cause for an absent witness, 158 
for unretumed deposi- 
tion, 486 
f examination of witness on, 664 
(In Justices' Courts.) 
of a cause, 580-586 

Contract — 

causes of action on, 64 

attachment upon, 121 

Control — 

see jurisdiction, 85 

Controversy — 

court to determine, 17 

submission without action, 877 

affidavit upon, 877 

judgment to be entered on, 878 

to be enforced, 879 

appeal may be had on, 879 

submission to arbitration, 880 

Conversion — 

arrest on, 78 

CoNVic^p — 

not to be witnesses, 894 

to answer to conviction, 408 

Copartners — 

may be witnesses for themselves, 428 

when summoned in firm^s name, 656 

Corporation — 

how summoned, 29 
how to verify pleadings, 56 
how to be enjoined, 117 
rights and shares attached, 124, 126 
may be sued by judgment credi- 
tor, 244 
(In Justieet^ Courts.) 
how summoned, 542 

Correction — 

of a verdict, 172 

of an award, 887 

Costs — 

when pluntiff shall not recov- 
er, 265, 890, 498 
in partition of real property, 808 
on usurpation of office, 816 
allowed on writ of mandate, 476 
prevailing patty allowed, 494 
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Costs, {Continued.) 

when allowed to plaintiflT, 496 

when allowed in only one action, '496 
defendant to recover, 49*7 

several defendants may recover, 499 
when in discretion of court on 

appeal, 500 

of motions on appeal, rule xxxiii 

of referees, 604 

on postponement of trial, 606 

on tender before trial, 606 

against administrator or trustee, 60*7 
on certiorari, 608 

court tax, for judge's salary, 609 
memorandum bill o^ 610 

judgment to include, 611 

non-resident to give bond 

for, 612-614 

execution may issue for, 666 

(Ik Justices^ Courts.) 

to be entered with judgment, 698 
allowed to prevailing party, 631 

justice may require deposit, 634 

Counter Claim — 

see SET OFF, 47 

{In Justice^ Coitrt.) 
may be pleaded, 676 

County — 

when actions to be tried in, 18-21 

to be stated in summons, 24 

in compliant, 89 

County Court — 

appeal from, 861 

appeal to, 866 

see APPEAL. 

Court — 

may determine controversies, 17 

to be stated in summons, 24 

name of to be in complaint, 80' 

may impose teims on amendment, 69 
may order items of account, 56 

to take judicial notice of statutes, 61 
may allow answer after demurrer, 67 
may allow amendments, 68 

may disregard errors and defects, 71 
may grant inj unction , 111 

to require undertaking on injunc- 
tion, 116 
may order hearing for injunction, 116 
only to enjoin corporations, 117 
may appoint receivers, 143 
to try issues of law, 154 
charge of jury by, 166 
may adjourn in absence of jury, 170 
may direct sealed verdict, 170 
may correct verdict, 172 
award, 887 
to try issue of fact, 180 
may order reference, 183, 184 
may order inspection of docu- 
ments, 446 
may punish for contempts, -481 
4 



Court, {Continued.) 

tax of, to be paid to judge, 609 

see COUNTY, supreme, superior, pro- 
bate, justices^ mayors' and bs- 
corders' court. 
Credits and Debts — 

see debts, 126, 180, 240 

Custom — 

may be proved in mining claims, 621 



Damages — 

complaint to contain amount de- 
manded, 89 
action for, to real or personal 

property, 64 

excessive, a ground for new trial, 198 
treble, for forcible entry and de- 
tainer, 268 
when set-off to improvements, 267 
against usurper of office, 814 
for absence of witness, 410 
allowed on writ of mandate, 477 
Death — 

action for, of ward or child, 11 

of father, mother may sue, 11 

will not cause abatement, ' 16 

not to prejudice set-off, 48 

of defendant, exonerate^ bail, 85 
judgment upon verdict after, 202 
execution upon judgment after, 215 
deposition of witness may be 

read after, 480, 442 

substitution in appellate court 
after, rule xv 

Debtor — 

action against joint, 868-378 

examination of judgment, 238 

of persons indebted to 
judgment, 241 

{In Justices' Courts.) 

examination of judgment, 602 

see JOINT DEBTORS. 

Debts and Credits — 

how attached, 126 

how levied upon, 240 

sheriff to receipt for, 180, 240 

Default — 

judgment by, may be opened, 68 
to be threatened in 

summons, 24 

when to be entered, 160 
relief not to exceed 
demand, 147 

writ of mandate not to issue t)y, 47 
{In Ju4itices* Courts.) 
judgment by, 686, 692 

Defect — 

of parties, a ground of demurrer, 40 
in pleadings, when deemed waiYed,45 
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DsrscT, {Contitmed,) 

in items of account, r»6 

when to be disregardodj 71 

DlFKNDANT-^ 

is the adverse party, 2 
who may be made, 18 
who shall be joined as, 14 
one or more, may defend, 14 
to be summoned, 24 
may waive summons, 22, 35 
how served when more than one, 28 
how to be summoned, 29 
attorney appointed for absent, 31 
non-resident, absent or concealed, 81 
when there are two or more, 82 
several liability against, 82 
pleadings of, 89 
may demur to complaint, 40 
demurrer to jurisdiction by, 40 
to defect of parties by, 40 
to be served with amended com- 
plaint, 48 
answer to complaint by, 46 
to deny signature in complaint 

under oath, 68 
may be arrested, 78 
may be discharged from arrest, 80 
may surrender himself on arrest, 95 
may move to vacate arrest, 97 
to reduce bail, 97 
may except to replevin bond, 108 
may bond property replevied, 104 
attached, 128, 136 
judgment for, on attachment, 135 
may move to discharge attach- 
ment, 188 
judgment rendered for, 199 
judgment for, in usurpation of of- 
fice, 312 
steamer or boat may be, 818, 826 
to agn or verify confession of 

judgment, 875 

to recover costs, 497 
(In Justicei^ Courts,) 

to be sunmioned, 589 

how to be served, 542 

may be arrested, 546 

'may demand immediate trial, . 549 

how discharged fix)m arrest, 549 

may give bail, 550 

DErENSKS — 

pr^udice to, in action by assignee, 5 
new matter constituting, 46 

answer may set up several, 49 

each shall be separately stated, 49 
may be demurred to, 50 

sham and irrelevant, stricken out, 50 
to a written instrument, 54 

to libel or slander, 68 

{In Justicet^ Court.) 
may be pleaded, 574 

see ANSWER. 



Delinquent — 

bidder at execution side, 224, 225 
Delivery — 

of property purchased at execu- 
tion sale, 227, 228 
Demand — 

witness on assignment of unli- 
quidated, 4 
Demurrer — 

to complaint and answer to be 

pleadings, 88 

causes of, to complaint, 40 

shall specify grounds, 41 

when may be disregarded, 41 

may be to whole complaint, 42 

may be filed with answer, 42 

to answer and defenses, 50 

to insufficiency of new matter, 50 
when over-ruled answer may be 

filed, 67 

time may be enlarged for filing, 68 
(In Justices' Courts,) 
to pleadings, 578 

Denial — 

to allegations in complaint, 46 

to genuineness of signature in 
Instrument, 52, 54 

Deposit — 

defendant arrested may make, 80, 91 
may be returned curving bail, 98, 94 
in court, 142 

of surplus in, court on foreclo8ure,247 
in court on appeal, 848, 856 

on interpleading, 658 

(In Justices^ Courts,) 
for costs may be required by 
justice, 684 

Depositions, 428-442 

(In Justices' Courts.) 
may be issued by justice, 620 

see WITNESS. 
Deputy — 

sheriff to serve summons, 28 

constable may be appointed, 613 
Detainer — 

of real and personal property, 64 
damages for unlawful, trebled, 253 
Disability — 

of parties will not cause abate- 
ment, 16 
Disbursements — 494-5 14 

see COSTS, pees. 
Discontinuance — 

see DISMISSAL. 

Discovery — 

action to obtam, 417 

Dismissal — 

of an action, 14^, 157, 514 

court may enter, 148 

' of appeal, ruleiv., 346, 865 

(In Justices^ Courts,) 

of an action, 586, 591 
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BiSOBIDIINCE — 

of Bubpoena, 409 

of writ of mandate, 479 

Docket — 

judgment, 204-207 

copy of^ on redemption, requisite, 284 
[In JuKtieei Courts,) 
judgment, what to contain, 604 

Documents — 44CMt54, 655 

see WRITINGS. 

Duces tecum — 

subpoena requiring, 402 



Embezzlement — 

arrest on, « 78 

Entry — 

damages for unlawful, trebled, 868 
Errors — 

when to be disregarded, 71 

of law, ground for new trial, 198 
in transcript on appeal, rule ziy. 
writ o^ to Supreme court, 

rules xliv. to'xlix. 
Evidence — 

postponement of trial on absence 

of; 158 

new trial on newly discoyered, 198 
msufficient, 198 

of written documents and judg- 
ments, 446-458' 
(in Justices* Courts.) 
of written instrument on trial, 576 
acy oumment for absence of, 584 . 
Exceptions — 

toreport of referee,' ^ 187 

what is an, 188 

point of, to be stated, 189 

to be noted by judge, 189 
no partiCulafftnn required, 190 

to be brief; 190 

when decision not immediately 

giyen, 191 

to sufficiency of sureties, 103,855 
{In Justices* Courts,) 
to sufficien<^ of sureties, 560 

Excess — 

on foreclosure judgment to be 

paid oyer, 247 

judgment for defendant on, of 
set-off, 199 

{Injustices* Courts.) 
of jurisdiction to be remitted, 595 
Execution ^ 

for residue in attachment, 188 

when to issue, 209 • 

how to issue, 210 

joint and seyeral, 211 

when returnable, 212 

to enforce judgment, 218 



Execution, {Continue) 

after five years, 214 

after death, 215 

may be issued to any county, 216 
levy under, 217 

claim by third person under, 218 
sherifl^'s jury to determine claim, 218 
property exempt from, 219 

shall levy on sufficient property, 220 
notice of sale under, 221 

selling without notice, 222 

property how sold under, 228 

when purchaser refuses to pay bid, 224 

X'nst delinquent bidder, 225 

ernot liable for delinquents' 
bid, 226 

delivery of personal property 

purchased under, 227, 228 

redemption of real property 

under, 229 

certificate of sale of real property, 

under, 229 

who may redeem, 280 

how redemption effected, 281 

redemption from redemptioner, 232 
when sale absolute, 282 

payment on redemption to whom 

made, 288 

papers to be served by redemp- 
tioner, 234 
proceedings supplemeiitary to 288 
examination of judgment debtor 

under, ' 289 

levy bn credits of judgment deb- 
tor, 261 
ii\juhction to restrain waste be- 
fore conveyance, 285, 251 
damages for injury to be recov- 
ered by purchaser under, 262 
may issue for costs, 665 
{In Justices* Courts.) 
may be issued, 600 
to whom directed, 601 
how enforced, 602 
not to have bhmk left in, 611 
Executor — 

see Administrator. 
Exemption — 

from execution, 219 

see appendix. 
Exoneration — 

of bail, 82, 88 



Fact— 

statement of to be in eompUdnt, 89 
on motion for new 

trial, 195 

on appeal, 888 

to be settied by judge 888 
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FjlCTj Btatement of, {Contimied.) 

omitting to make a 339 

to be signed by judge 841 

to be annexed to judgment 

roll, 842 

on appeal to county court, 367 
demurrer to want of sufficient, 40 
objection to want of sufficient 

fiicts, not waived, 46 

separate finding of decision of 180 
issues of 168 

to be settled on submission of 

controversy, SS^ 

see ISSUES. 
Father — 

may sue for injury or death of 
child, 11 

Fees — 

of witness to be tendered, 404 

see COSTS. 
Fines — 

of public officers to be stopped 

in hands of comptroller, 479 

for contempt, 493 

Foreigners — 

to have subpoena expMned, 646 

to have interpreter when wit- 
nesses, 401 
Foreclosure — 

of mortgage or lien, 246-248 

sale of property under 246 
surplus after sale 247 

when debt not entirely due, 248 
must be enforced, 260 

Franchise — 

usurpation of, 31^816 

see OFFICE. 
Fraud — 

arrest in, 78 

Future tense is included in present, 647 



Garnishment — 

how executed, 126, 126 

liabihty of garnishee, 127 

garnishee may be examined un- 
der oath, 128 
Guardian — 

when to appear for ward or infant, 9 
how appointed, 9, 10 

may sue for injury or death of 

ward, 11 

maybe sued for committing waste, 260 
in partition of real property, se- 
curities for in&nts to be taken 
in name of, 289 

to receive proceeds for infant, 806 
to receive proceeds for insane 
person, 306 



Guardian, (Continiied.) 

may consent to. partition, 807 

{In Justices* Cotirts.) 

to be appointed by justice, 639 



Highways — 

timber used to repair, not waste, 202 
Homestead, — 

questions of, see appendix. 
Husband — 

when to be joined with the wife, 7 

cannot be witness for wife, 896 



Inadvertence — 

relief fix>m judgment through, 68 
Indians — 

not to be witnesses, 894 

Infant — 

shall sue by guardian, 9 

how guardian appointed for, 9, 10 
how summoned, 29 

securities of, to be taken in the 

name of guardian, 289 

guardian to receive proceeds of 

sale for, 806 

cannot be a witness, 894 

(In Jtisticei^ Courts.) 

appointment of guardian for, 639 

how smnmoned, 642 

Injunction — 

what is an. 111 

by whom granted. 111 

how enforced, 111 

when to be granted, 112, 113 

only to be granted on verified 

complaint, 112, 118 

how served, 112, 113 

not allowed alter answer without 

notice, 114 

undertafcdng on, 116 

order to show cause why writ 

should not issue, 116 

against corporations, 117 

by the people of the state, 1 17 

application to dissolve or modify, 118 
to restndn waste until redemp- 
tion, 236, 261 
during foreclosure, 261 
appeal from order granting or 

dissolving, 836, 347 

Injuries — 

joining of actions for, to characr 

ter, person or property, 64 

arrest may be had for, 74 
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Insanity — 

how insane pBrsons, summoned, 29 
an objection to witness, 329 

{In Justices^ Courts,) 

how insane persons, smnmoned, 642 
Instructions — 

to jury before retiring, 166 

after retiring, 168 

Instruments — 

when written, used as evi- 
dence, 446-454 
see writings. 
Interplead — 

when allowed, 668 

Interpreter — 

to be sworn, 401 

Interrogatories — 434 

see witness. 
Intervention — 

when allowed, 669-662 

Irregularity -^ 

of proceedings, a ground for new 
trial, 193 

eviction of purchaser 
through, 287 

Irrelevancy — 

to be stricken out, 67 

Issues — 

offactandlaw, 161 

• date of, to regulate cause on cal- 
endar, 166 
how brought to trial, 157 
in partition suits, 27 1 
tried against joint debtors, 373 
tried on application for mandam- 
us, 472 
of fact on allegation in complaint, 163 
on new matter in answer, 163 
to be tried by jury, ref- 
eree or court, 156, 182 
trial of, by jury may be 

waived, 179 

trial of, by the court, 180 
of law, on demurrer or answer, 162 
tried by the court or ref- 
eree, 164, 181,182 
to be first disposed of, 166 
Items — 

of account need not be set forth 
in pleadings, 66 



Judge -7- 

when disqualified may change 

place of tritU, 21 

may order it^ms of account, 66 

to issue order of arrest, 74 

to'note exceptions, , - 189 

to examine judgment debtor, 239 
salary to be paid from court tax, 609 
see Cqukt. 

5 



Judgment — 

alias, when recited in pleadings, 69 
relief from, through mistake or 

surprise, 68 

defendant may be arrested before, 77 

may be arrested after, 239 

satisfaction of, on attachment, 132 

final determination of rights of 

parties, 144 

may be entered in term or vaca- 
tion, 144 
may be for or agunst one or 

more, 146, 146 

relief consistent in the case, may 

be granted by, 147 

when to be rendered on the mer- 
its, 149 
by de&ult, 150 
upon account stated, 150 
requiring proof, 160 
on publication of sum- 
mons, 160 
when to be entered, 197 
for defendant for excess of set-off, 199 
for possession of property, 200 
book, * 201 
not to be a lien in case of death, 202 
roll, 203 
docket and lien, 204-207 
satis&ction of, ^ 208 
execution upon, ■ 209 
to be enforced by execution, 21^ 
when certified copy to be 8erved,213 
execution upon, after five years, 214 
after death, 215 
against delinquent bidders, 225 
creditor may sue for debts due, 244 
when right of plaintiff to real 

property has terminated, 256 

on usui^ation of ofBce, for de- 
fendant, 812 
against defendant, 316 
against steamers, or boats, 328 
may be reviewed on appeal, 333, 347 
against one or more of several 
persons, 368 
denial of, by one, 372 
to be for surplus, 373 
by confession, 374-876 
how entered, 374 
statement in writing of, 876 
statement to be filed, 376 
on submidsion of controversy, 377 
to be entered on judg- 
ment book, 378 
, may be enforced, 879 
on award of arbitrators, 382, 385 
upon offer to compromise, 390 
on writ of certiorari, 464 
on writ of mandate, 477, 493 
to include costs, 611 
QQ indemnity bond to dieriff, 646 
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Judgment ^Contiwued.) 

(In Justices' Courts,} 691-696 

by confession, 686 

by default, 686 

to be entered up, 694 

may be certified to county clerk, 699 
see Dismissal, Non-Suit, Db- 
FAULT, Execution. 
Joint Debtors — 

summons against, 82 

execution against, 211 

summoned to show cause, 868, 

870, 371 
requirement of summons against, 369 
not necessary to file new com- 
plaint against, 869 
if defendant deny judgment, 872 
issues against, to be tried, 373 
judgment to be for balance due, 878 
(In Justices' Courts.) 
judgments against, 694 
Jurisdiction — 

of court acquired by service of 

summons, 86 

demurrer to want of, 40 

objection to, never waived, 46 

in alias judgment, 69 

{In Justices' Courts.) 

of justice, 686 

how waived by appearance, 687 



[)RS — 

how summoned, 


169 


number of. 


169 


oath of. 


160 


challenge to. 


161 



unqualified by statute, 162 
for consanguinity or 

affinity, 162 
for immediate connec- 
tion, 162 
for serving on previ- 
ous trial, 162 
for interest, 162 
for opinion, 162 
for enmity or bias, 162 
ilhiessof, 164 
when to be a witness, 400 
(In Justices* Courts.) 
challenge to, 690 
JuRT — 

to try questions of fiu;t not in issue, 3 

of sheriff in attachment, 1 81 

on execution, 218 

to try issues of fact, 164 

formation and number of, 169 

oath of, 160 

challenge to the, 161 

charge to the, 166, 168 
deliberation of, 166, 167 

discharge o( 169 

by a4jounimentofteiiD, 170 



Jury — (Continued.) 

sealed verdict of, 170 

return of, after verdict, 171 

polling of, 171 

correction of verdict of, 172 

record of verdict of, 178 

to find general or special ver- 
dict, 174, 176 
trial by, may be waived, 179 
(In Justices' Court.) 

trial by, 687 

empanneling of, 688 

(In Recorders* Courts.) 

trial by, 639 

Justice of the Peace — 

when a witness, 682 

in arrest case, 646 
to have power over predecessor's 

docket, 608 

successor in office of, 610 

disability or sickness of, 612 

to receive and pay out all moneys, 633 

Justices' Courts — 

of proceedings in civil cases 

in, 633-635 

action, tobe'brought in township,636 

how commenced, 638 

adjournment of a cause,649, 680, 586 

undertaking on, 686 

affidavit of absent defendant, 643 

on arrest, 646 

on attachment, 562 

on claim of personal 

property, 667 

for new trial, 623 

amendments may be allowed, 680 
answer to summons, 636 

what to contain, 670, 674 
to deny signature to in- 
strument, 677 
appeal to County court,366, 624-680 
appearance of parties may wuve 

jurisdiction, 686 

arrest of defendant, 644 

affidavit on, 546 

undertaking and b^ on, 646, 647 

adjournment of cause 

on, 649, 682 

judgment on dvil, 594, 697 

judgment for contempt, 617 

attachment may be issued, 661 

affidavit on, 652 

undertaking on, 663 

undertaking to release, 664 

attorney in, who may be, 684 

bail of arrested defendant, 650 

blank not to be left in papers, 611 

challenge to jury, 690 

claim Kn* delivery of personal 

property, 666 

by third person in, 666 

affidavit on, 657 
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Justices' Courts — {Oontitiued) 

undertaking on, 559 
undertaking to re- 
lease, 561 
commissions may b6 issued in, 620 
complaint, what to contain, 570, 673 
on written instrument, 677 
concealment of property from 

sheriff, 563 

confession of judgment, 536 

constable shall not act as attor- 
ney, 534 
to serve summons, 542 
power of, after term 
has expired, 615 
contempt may be punished by, 616 
continuance of a cause, 580-685 
corporations, how summoned, 542 
costs to be entered with judg- 
ment, 598 
allowed to prevailing party, 681 
deposit may be required for, 6 34 
counter claim may be pleaded, 576 
custom may be proved in mining 

clums, 621 

debtor, examination of judgment 602 

default, judgment by, 586, 592 

defendant, to be summoned, 589 

how to be served, 642 

may be arrested, 546 

may demand instant 

trial, . 549 

how discharged from 

arrest, 549 

may give bail, 550 

defenses may be pleaded, 674 

demurrer to pleadings, 578 

deposit for cost may be required, 634 
depositions may be authorized, 620 
deputy constable may be appoint- 
ed, 618 
dismissal of action, 586, 591 
docket, what to be contained in, 604 
evidence of written instrument 
on trial, 576 
adjournment for absence of, 584 
exception to sureties on replevin 

bond, 560 

excess of jurisdiction to be re- 
mitted 595 
execution may be issued, 600 
to whom directed, 601 
how enforced, 602 
not to have blank left, 611 
guardian for infant to be appoint- 
ed by, 689 
in&nt to have guardian appoint- 
ed, . 539 
how summoned, 642 
insane person, how summoned, 542 
joint defendants, judgment 

against, 6H 



Justices' Courts— ((7onfo*ni*<?rf.) 

judgment m, 591, 599 

by confession, 686 

by default, 686 

to be entered up, 594 

may be certified to county 
clerk, 699 

jurisdiction of, 586 

how waived, 587 

jurors, challenge to, 690 

jury, trial by, 587 

empanneling of, 688 

justice, when a witness, 582 

in arrest case, 646 

to have power over prede- 
cessor's docket, 608 
disability or sickness of, 612 
to receive and pay out all 
moneys, 633 
justification of sureties on reple- 
vin bond, ^660, 566. 
on release *of 562 
lien created by judgments, 599 
mining claims, pleadings to be 
verified, 57 1 
proof in actions for, 621 
suit for determination of 66 1 
proceeds of, to be collected, 661 
receiver to take charge of 661 
name of defendant, how men- 
tioned, 640 
new trial, when to be granted, 622 
affidavit and notice on, 623 
objection to pleadings, 678 
parties' may appear in person to 

plead, 683 

pbce of trial, change of, 582 

plaintiff, how to commence action,538 

may arrest defendant, 645 

to be notified of arrest, 647 

name o^ to be entered on 

docket, 606 

pleadings in, 670, 590 

when to be verified, 671 

• when may be oral, 672 

property, claim for delivery of 

personal 666 

title to real, not to be tried in,681 

publication of summons, 543 

real property, title to notto be 

tried in, ' 581 

receiver to be appointed for min- 
ing claims, 651 
replevin suits in, 666 
affidavit and bond in, 567, 659 
release bond on, 661 
justification of sm-cties 

in, 660, 662, 666 

return of summons, 641 

San Francisco, jurisdiction in 

county of 534 

set-off may be pleaded, • 676 
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Justices* Courts — ( Contintied. ) 

sheriff may serve summons, 542 

attachment, 564 

subpoena may be issued in, '619 

successor of justice iu office, 610 
summons, may be waived by ap- 
pearance, 537 
how issued, 538 
how addressed and what to 

contain, 540 

to be subscribed by justice, 542 

when returnable, 541 

by whom to be served, 542 

against non-resident, 648 

publication of, 543 

not to have blank left in, 611 

sureties, on replevin bond, 559 

on replevin release bond, 661 

on arrest bond, 545 

on attachment bond, 553 

tender in court, 596 

third person, claim by,in replevin,565 

time of return of summons, 541 

to^^nship, persons held to answer 

in 535 

transfer of arrest case, 546 

undertaking on arrost, 545 

on discharge from arrest, 550 

on attach men t, 552 

on release of attachment, 654 

on replevin, 559 

on release in replevin, 561 

on indemnity in replevin, 565 

on adjournment, 585 

variance at trial between allegata 

et probata, 5*79 

venue, change of, 682 

witness, when justice is, 545, 582 

adjournment for absence of, 584 

woman not to be arrested in, 544 

Justification — 

of sureties, 650 

(In Justice^ Courts.) 
on replevin bond and re- 
lease, 660, 662, 6B6 
see sureties. 



Law — 

separate finding of conclusions of^l80 

new trial to be granted for errors 
of, 198 

issues of, 151 

see ISSUES. 
Leasehold — 

when subject to redemption, 229 
Levy — 

see execution, 209-284 

Liability — 

several, of defendants how pros- 
ecuted, 32 



Liability, several — ( Continued.) 

upon obligations, 15 
of steamers, vessels and boats, 317 
confession of judgment to contain 

statement of, 375 

of officer arresting witness, 416 

Libel — 

see SLANDEk, 62, 63 

Lien — 

of judgment, 202-207 

foreclosure of, 246-248 

certificate of^ in partition suits, 272 
parties holding, to be brought 

into action, 273 

when on an undivided interest of 

property, 281 

to be satisfied from preferred se- 
curities, 284 
{In Justice^ Courts.) 

of judgment, 599 

Limitation — 

against foreign causes of action, 632 
Lis pendens — 

notice of, 27, 267 

Lost — 

evidence of documents, 447 



1^ 

Mail — ^ 

how service of summons made 
by, 621, 622 

papers by, rule xxxviii 

{In Justices' Courts.) 

how service of summons made by, 548 
Mandate or Mandamus — 

writ of, 466-479 

denomination of writ of^ 466 

by whom issued, 467 

when to be issued, 468, 653 

to be alternative or peremptory, 469 
not to be granted by de&i^t, 470 
answer to, by adverse party, 471 
issue on answer may be tried by 

jury, 472 

proof of applicant on trial, 478 

new trial may be allowed on, 474 
certified copy of verdict to be 
. , . /smle^vip, 476 

argument may be had without 

jury trial, 476 

damages and costs may be award- 
ed applicant, 477 
how writ to be served, 478 
fine or imprisonment for disobe- 
dience of, 479 
Mariner — 

claim o^ for wages, 829, 330 

Mark — 

is included in signature, 647 
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Masried woman — 

when a husband shall be joined, 7 
when she may sue alone, 7 , 

when action is between her and 

husband, 7, 895 

may defend for her own right, 8 

cannot be a witness for husband, 895 

Matter — 

irrelevant and redundant may be 
stricken out, 67 

see NEW MATTER. 

Mayor^s Court — 

proceedings in civil cases in^ 686-642 

appeal from, 866 

Memorandum — 

bill of costs and disbursements, 510 

Metes and Bounds — 

when to be described in com* 

plaint, 68 

motion for survey ofj 268 

Mines and Mining — 

pleadings in to be verified, 671 

proof in action for, 621 

suit for determination of 651 

proceeds of, to be collected, 651 

receiver to take charge of 661 

see THE APPENDIX. 

Minor — 

see INFANT. 

Mistake — 

rehef from judgment through, 68 
Modification — 

of a verdict, 172 

of an award, 887 

» MoRTOAQE ; — 

must be foreclosed, ^ 260 

holder of need not be party in 
partition suit, 266 

see FORECLOSURE. 

Mother — 

when may sue for death or injury 
of child, 11 

Motions — 

what is a motion, 616 

where to be made, 516 

written notice of, 617 

may be transferred to another 

judge, 618 

to strike out sham answer and 

60 
irrelevant and redundant 
matter, 67 

to continue action by successor 

in office, 16 

to change place of trial, 21 

to vacate arrest or reduce bail, 97 

on injunction, 114, 116, 117 

to dissolve, 118 

to set aside attachment, 138, 189 

against steamers, 827 

to deposit in court, 140 

for non-suit, 148 

6 



MoTiONS,-r-( Contintied.) 

to postpone trial, 158 

to appoint referee, 188 

for new trial, 198 

for judgment against delinquent 

bidder, 224 

• for sale on foreclosure, 248 

for survey of land, 258 

to vacate an order, 884 

forjudgment against joint debtors, 868 

to vacate an award, 886 

for a writ of certiorari, 467 

of alternate mandamus, 469 



2^T 



Name — 

of parties may be amended, 68 

when not known to plaintilT, 69 
{In Justices* Courts.) 

of defendant, how mentioned, 640 
Neglect — 

relief from judgment through 

excusable, 68 
New Matter — 

how to be expressed, 46 
shall be deemed controverted, 65 
is an issue of &ct, 153 
when testified to by party him- 
self; 421 
New Trial — 

exceptions on motion for, 181, 191 
is a re-examination of issue of 

fact, 192 

when granted, 193 

when applied for on affidavit, 194 

notice of motion for, 195 

statements and amendments on, 195 

to be applied for early, 196 

a County court may order, 867 

appeal from order on, 886, 847 

. on issues in mandamus, 474 

{In Justices' Courts.) 

when shall be granted, 622 

affidavit and notice on, 628 

Non-Resident — 

in which county may sue one an- 
other, 20 
how summoned, 80 
attorney appointed for, 81 
verification in suits o^ 65 
property of, may be attached, 121 
judgment by defisiult against, 150 
in partition suits, 269 
to give security for costs, 612 
how served with papers (Ufter ap- 
pearance, 624 
(In Justices' Courts.) 
how summoned, 543 
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Non-Suit — 

how privilege to move for, is 

reserved, 46 

judgment of, 148 

costs may be entered on, 148 

Notes — 15 

see PROMISSORY NOTES. 

Notice — 

of lis pendens, how construed, 27 
of motions, 517-6 1 9 

service of, 620-522 

of papers in Supreme court, 

rules Mxv, to xxxix. 

Nuisance — 

action to abate, 249 



Oaths — 

administration of, 443-446 

by arbitrators, 383 
who shall administer, 443 

persons, how sworn, 444 

affirmation, how given, 446 

of jurors, 160 

of arbitrators, 884 

see Affidavits, sureties. 

Objections — 

see demurrer, exceptions. 
(In Jitsticea^ Courts.) 
to pleadings, 678 

Office — 

usurpation of, 810-816 

to be brought by attorney gene- 
ral, 810 
affidavit as to receipt of jfees, 811 
arrest of usurper, 811 
bail of usurper, 311 
judgment for defendant, 812 
execution of the office by per- 
son entitled, 818 
person entitled to, may recover 

damages, 314 

action may be had against seve- 
ral claimants, 316 
usurper may be fined, 816 

Officer, Public — 

place of trial in action against, 19 
when recited in pleading, 69 

civil arrest of, 78 

when to be witness, 899 

liability on arresting witness, 41 6 

Order of arrest — 
see arrest. 

Order — 

may be appealed from, 833 

may be vacated, 884 

appeal from, 848, 844, 847 

arbitration may be entered as, 882 
for prisoner to be a witness, 413 

what is an, 515 



Ordinance — = 

suit for violation of, in Recor- 
ders* courts, 689 



Parties — 

to civil actions, 1-17 

in interest to prosecute action, 4 
when to be brought in, 16 

to an action to be stated in sum- 
mons, 24 
demurrer to another action be- 
tween same, 40 
demurrer to defect of, 40 
to subscribe pleadings, 61 
to actions to determine claims 
to real property, 264 
for partition to real 
property, 264 
may submit controversy without 

action, 877 

may be made witnesses, 417-428 

refusing to attend as witness, 420 

(In Justices' Courts.) 

may appear in person to plead, 683 

Partition — 

of real property, 264-309 

see PROPERTY real. 
Partners — 428, 656 

see CO-PARTNERS. 

People — 

verification in action by the, 65 

Performance — 

of conditions of contract, how 
pleaded, 66 

Personal Property — 

see PROPERTY, replevin. 
Persons — 

when expressly authorized to sue, 6 

of insane mind how sunmioned, 29 

see PARTIES. 

Physician — 

when to be a witness, 398 

Place — 

of trial, 18-21 

court may change, 21, 867 
appeal from order refiis- 
ing change, 386, 847 

(In Justices' Courts.) 

change of, 682 

Plaintiff — 

is the party complaining, 2 

all having interest, maybe joined, 12 
when made defendant, 18, 14 

those united in interest to be 

joined, 14 

one or more may sue for the 

benefit of all, 14 

may in one action sue persons 
severally liable, 16 
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Plaintiff — ( Contintted,) 

pleadings of the, 88 

demurrer to defect of parties, 40 
demurrer to answers or defenses, 50 
must deny signature of instru- 
ment set up in answer, 54 
may unite causes of action, 64 
may claim delivery of personal 

property, 99 

shall make affidavit of replevin 

claim, 100 

may require sheriff to replevy, 101 
may attach, 120 

when not to recover costs, 255 

when right to real property has 

terminated, 256 

to recover costs, 495 

{In Justices' Courts.) 
how to commence a suit, 588 

may arrest defendant, 545 

to be notified of arrest, 547 

names of to be indorsed in docket, 606 
Pleadings — 

question of fact not in issue by, 8 
are allegations, 86 

forms of, 87 

shall be subscribed, 51 

form of verification o^ 55 

on injunction, 112, 113 
items need not be set forth, 56 

irrelevant and redundant, to be 

stricken out, 57 

when a judgment is recited, 59 

when conations precedent are 

recited, 60 

when private statutes are recited, 61 
ofinterpleas, 658 

of intervention, 659-662 

(In Justices^ Courts.) 
in what consisting, 570-590 

when to be verified, 571 

when oral, 572 

see COMPLAINT, DEMURBBB, AN- 
swer, justices* courts. 
Plural — 

number included in singular, 647 
Postponement — 

see CONTINUANCE. 

Present Tense — 

to include the future, 647 

Printing — 

is included in writing, 647 

Prisoner — 

when required as a witness, 412 
Private — 

rights and wrongs, redress o^ 1 

Probate Court — 

appeal from, 862-865 

on what grounds, 868 

to be taken within thirty 

days, 864 

to be brought to hearing, 865 



Probate Court — (Continued.) 

dismissal of^ 865 

trials of issues of &ct in 

rules 1. to lit. 
Promissory Notes — 

action on assignment of, 5 

several liability of, 15 

Property, personal — 

ckdms to recover, 64 

action for damages or detainer 

of, 64 

arrest for concealing or dispos- 
ing 0^ 78 
claim for delivery of, 91-111 
how attached, 125 
cldm by third per8on8,109, 181, 218 
judgment for possession of^ 200 
sale of, under execution, 221 
perishable to be sold, 180, 221, 857 
(In Jvxticei Courts.) 
claim for delivery o^ 556 
see replevin. 
Property, recU — 

place of trial in actions on, . 18 

notice of lis pendens, 27 

metes and bounds to be set out, 58 
joining of claims to recover spe- 
cific, 64 
action for damages and detainer 
to, 64 
rents and profits, 64 
how attached, 125 
value of, to be established by ver- 
dict, 177 
sale of, under execution, 221 
title to, not to be subject to ar- 
bitration, 880 
actions on conflicting claims to, 254-268 
by whom brought, and against 

whom, 254 

when plaintiff shall recover costs, 255 
when plaintiff's right to recover 

has terminated, 256 

court may order survey, 258 

value of improvements, set-off 

against damages, 257 

liability for injury of surveyors, 259 
a mortgage must be foreclosed, 260 
court may enjoin injury during 

action, 261 

damages may be recovered for 

injury, 252 

alienation will not prejudice ac* 
tion, 268 

actioti for partition of J 264-809 

by whom, and against whom 

brought, 264 

interest of all parties to be set 

forth in complaint, 266 

who may not he made parties, 266 
lis pendens in, 267 

to whom summons directed, 268 
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Property, real — (Contiwted.) 

how Bui]&iJ^on8 senred on non- 

reBident^ 269 

how defendants to plead, 270 

how rights of parties to be tried, 271 
certificate of liens to be produc- 
ed, 272 
disposition of liens, 278 
tri^ of rights of liens, 274 
sale to be made when partition 

cannot be had, 275 

how partition allotted, 276 

surveyor may be employed, 276 

report of referee on petitions, 277 
confirmation of report, 278 

judgment upon report, 278 

whom judgment shall affect, 279 
fees and expenses, how paid, 880 
when lien is on an undivided in- 
terest, 281 
when there is an estate for life 

in an undivided share, 282 

application for proceeds, 283 

when securities to be preferred, 284 
distribution of proceeds, 286, 286 
sales to be made at public auc- 
i tion, with notice, 287 

credit may be allowed, 288 

referee may take separate mort- 
gage for purchase money, 289 
tenant for Ufa or years may re- 
ceive his proportion, 290 
court may order proportion paid, 291 
when tenants are unknown, 292 
vested or future contingent rights 

to receive their proportion, 298 
terms of sale shall be made 

known at time, 294 

no referees shall be interested 

in purchase, 296 

when sales to be void, 296 

report of sale by referee, 296 

referee to execute conveyances, 297 
purchaser's receipt may be taken 

as his proportion, 298 

conveyances to be recorded, 299 
proceeds of imknown owners to 

be invested in securities, 800 

securities to be in the name of 
the derk of the county, and 
successors in office, 801 

securities on sale to be taken in 

name of party entitied to, 302 
clerk to keep account of interest 

received, 808 

court may adjudge payment by 

one party to another, 804 

guardian to be paid proceeds, 806 
guardian to receive proceeds for 

insaoe persons, 806 

guardian may consent to parti- 
ti<XD| 307 



Property, real -^Continued,) 

expenses of partition, 808 

one referee only, may be ap- 
pointed, 809 
(In Justicet' Courts.) 
title to, npt to be tried, 681 
Publication — 

of summons for service on non- . 
resident, 80 

how made, 81 

proof of service of, 88 
(In Justices^ Court**) 

of summons, 648 

Purchaser — 

delinquent under execution, 224, 226 



Question — 

of fact not in issue by pleadings, 8 
on examination of witness, 484 



Real Property — see property. 

Receiver — 

maybe appointed in civil actions, 143 
in equity pleadings, 143 
(In Justieei Courts,) 

in mining claims, 651 

Record — 

of the judgment, ^ 207 

of lis pendens, 27, 267 

Records — 

inspection of, 446^54 

evidence of judicial, 449-462, 655 

Recorders' Courts — 

appeal fi'om, 866 

commencement of actions in, 686 
proceedings in, 686-642 

Redemption — 

under execution, 229 

how affected, 280, 281 

who may redeem, 280 

from redemptioner, 282 

conditions of, 282 

payment on, 283 

papers necessary in, 284 

purchaser entitied to rents du- 
ring time of^ 236 

Redundance — 

may be stricken out, 67 

Relief — 

summons to recite demand for, 

in complaint, 24 

to be demanded in complaint, 89^ 

Repkree — 

to examine garnishee, 128 

to assess damages on default, 150 
to try issue, 154, 166, 180, 182 
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Referee — (Contimied.) 

to ascertain facts, 182 

objectio.i to, (same as to juror,) 

186, 186 
report of; 187 

exception to decision or report 

of, 187 

report of, to be special verdict, 187 
exception at trial by, 191 

in proceedings after execution, 238 
to examine judgment debtor, 239 
in partition to real property, 

to ascertain payment of lien, 274 
to divide and allot property, 276 
to make a report, 274, 277 

not to be purchaser, 295 

to report on sale, 296 

may take receipt of purchase 

for his property, 298 

may take securities for credit, 298 

one only may be appointed, 809 

to find amount of mariners* claim, 830 

fees o^ 604 

when three, all shall meet, 629 

Reference — 

may be ordered, 182 

how ordered, 183 

number to compose a, 184 

Re-hearing — 

of argument in Supreme Court, 

rule xxix. 
Rents — 

and profits of real property, 64 

Repeal — 

of statutes, 648,^666 

Replevin — 

suits in, 99-110 

plidntiff may claim delivery, 99 

shall make affidavit, 100 

shall give undertaking, 102 

what affidavit shall contain, 100 

sheriff to approve bond, 102 

how papers served, 102 

defendant may bond property, 103 

may except to pFff^s bond, 103 

sureties of, shall justify, 106 

order to take property, 101 

if property be concealed, 107 

claim by third persons, 109 

sheriff to take property, 101, 107, 108 

indemnity bond to sheriff, 109 

Report — 

of referee, 187,274, 277 

exceptions to, 187 

Respondent — 

is adverse to appellant, 886 

Return — 

of summons, 28 

of order of arrest, 86 

of replevin papers, 110 

of writ of attachment, 141 

of execution 212 

7 



Return — {CorUinitedA 
{In Justice^^ Courtt.) 

of summons, 641 

of replevin papers, 666 

Review — 

writ of, 466, 466 

see certiorari. 
Revocation — 

of submission to arbitration, 882 
damages for, 389 

Rights — 

redress of private, 1 

substantial, not to be effected, 71 
Rules — 

of Supreme Court, see the appendix. 



S 



Salary — 



243 



See WAGES. 
Sale — 

of property on execution, 221-228 

certificate of, 227-229 

of foreclosed property, 260 

of property under partition, 271 

disposition of proceeds, 288 

• may be on credit, 288 

terms of should be made 

known at time o^ 294 

referee not to be interested in,296 
when void, 296 

to be reported by referee, 296 
to be confirmed by court, 297 
of vessels under execu^on, 828 

notice of, how given, 881 

San Francisco — 

jurisdiction of townships in coun- 
ty of; 684 
Satisfaction — 

of judgment, 208 

Seal— 

Impression ol^ ' 464 

Seamen — 

claim for wages of, 829, 880 

Set-off — 

assignments not to prejudice, 6, 48 
definition of; 47 

each may be answered, 49 

verdict on, when pleaded, 177 

judgment by default on excess, 199 
{In JusticeB^ Courts.) 
may be pleaded, 676 

Service — 

exclusion of first day on summons 24 
of notices and papers, 620 

rules XXXV to xxxix. 
by mMl, 521, 622 

when to be made on attorney, 628, 624 
Sham — 

answers and defenses to be strick 
en out, 60 
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Sherift — 

to Benre Buminoiie, 2*7 

to arrest defendant, 77 

to file arrest papers in courts 86 

responsible if defendant escape 

arrest, 96 

to take property in replevin, 101, 107 

108 
to receive indemnity bond in re- 

plevin, 109 

shall file replevin papers in 

court, 110 

to execute attachment without 

delay, 126 

to take inventory of property at- 
tached, 129 
to sell perishable property, 180, 221 

857 
to attach steamers, 823 

to collect debts and credits at- 
tached, 180 
levied upon, 240 
jury of, in attachment, 131 
on execution, 218 
to return writ of attachment, 141 
to summon jury, 169 
to keep jury together, 1 66 
to levy on execution, 210 
to return execution, 212 
of any county, to serve execution, 216 
attachment, 128 
to serve subpoena, 416 
judgment on indemnity bond to, 646 
(/n Justices^ Courts.) 

may serve summons, 642 

attachment, 664 

Signature — 

to include mark, 647 

Singular — 

number to include the plural, 647 
Slander — 

actions for, 62 

answer in action for, 63 

State — 

how to verify pleadings by, 66 

affidavits taken in and out of 

the, 426, 426, 

causes by the people o^ in Su- 
preme Court, rule xxi. 
Statement — 

ul ilicts of case, 39 

on motion for new trial, 196 
on appeal, 888 

see facts. 
Statutes — 

court to take judicial notice of 61 
to be in evidence 468 

Stat of proceedings — 

may b^ granted after judgment, 197 

on appeal, 848 

on certiorari, 469 

by Supreme Court, rule xl. 



Steamers — 

actions against, 817-832 

for what liable, 817 

may be directly sued, 818 

venfied complaint against, 819 

on whom served, 320 

may be attached, 821 

undertaking on attachment, 322 

sheriff shall aUach, 823 

bond to release, 324 

who may appear and plead, 326 

proceedings, how conducted, 826 

motion to discharge attachment, 327 

sale of under execution, 828 

claim for wages, how asserted, 329 

how contested, 330 

notice of sale, 331 

appeal from judgment in action, 332 

Submission — 

of controversy without action, 877 

to arbitration, 880 
see coNTROVERST, arbitration. 

SUBPOeNA — 

may require attendance, 402 

books, &c., 402 

purposes for which issued, 403 

how served, 404 

when witness is concealed, 406 

disobedience to, 409 

exonerates from arrest, 416 

(/« Justices' Courts,) 

may be issued, 619 
Subscription — 

to pleadings, 61 
Substitution — 

in cases of death or disability, 16 

as an interpreter, 669 
Successor — 

of justice in office, 610 
Summons — 

to issue on or after filing com- 
plaint, 22 
directed to defendant, 23 
to be under seal, 23 
what to contain and require, 24 
to state court, county and party, 24 
to require defendant to answer, 24 
to state sum and relief demanded, 24, 2 6 
day of service excluded, 24 
what constitutes waiver of, 22 
how to be served and returned 
as served, 28, 80 
in attachment, 141 
may be served by sheriff, deputy, 

or any competent witness, 28 

how served on corporation, 29 

on minor or insane person,29 

on defendant, 29 

on non-resident, 80 

by publication, 80 

to be deposited in post office, 81 

how service of, to be proved, 88 
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Summons — ( Continued.) 

admission of service of^ 83 

certificate of service, 84 

appearance of defendant is ser- 
vice o^ 86 
service of gives jurisdiction, 85 
order of arrest may accompany, 77 
when issued in replevin, 99 
order of injunction may accom- 
pany, 113 
to pai-tition suit, 268 
in action against steamer, 820 
against joint debtors, 868-872 
service of authorizes commis- 
sion, 428, 432 
to be explained to foreigner, 646 
to be in Spanish, 646 
against co-partners, 656 
{In Justice^ Courts.) 
may be waived by appearance 687 
how issued, 538 
how addressed and what to con- 
tain, 640 
to be subscribed by justice, 640 
when returnable, 641 
by whom to be served, 642 
against non-resident, 648 
not to have blank left, 611 
(In Recorders^ Cofirts.) 647 

Superior Court — 

appointment of clerk of, 664 

payment of court tax to judge in, 609 

Supreme Court — 

may make rules, 643 

rules o^ see the appendix. 

Sureties — 

several, liability of on notes and 

bills, 16 

on arrest, 76, 81 

in replevin, 102-106, 109 

m attachment, 122, 123, 137 

against steamer, 822 

on release of steamer, 828 
on appeal bond, 348-350, 862, 366, 866 
on release bond for contempt, 486 
on bond for costs, 612 

may compel by action, payment 

of bond, 627 

justification of, 650 

on writ of error, rule xlvi. 

{In Juftices' Courtt.) 
on replevin bond, 669 

on replevin release bond, 661 

on arrest bond, 646 

on attachment bond, 663 

Surgeon — 

when to be a witness, 898 

Surplus — 

money on foreclosure to be paid 
over, 247 

Surprise — 

relief from judgment through, 68 



Surprise — {Continued.) 

a ground for new trial, 193 

Survey — 

of disputed land, 268-269 

of partition land, 27 6 



Tax — 

of causes to be paid judges for 
salary, 609 

Tenants — 

joint, tenants in common, for life, 

for years, 
see partition of real property. 
Tender — 

of money on redemption, 288 

before suit, 606 

{In Justices* Courts.) 

in court, 696 

Testimony — 

clerk to take down, 663 

of witness to be taken on post- 
ponement, 664 
on deposition, 428-442 
see witness. 
Thing in action — 

witness on assignment of, 4 

action by assignee, 6 

Third persons — 

claim of, in replevin, 109 

in attachment, 131 

on execution, 218 

{In Justices' Courts.) 

in replevin, 665 

Time — 

for pleading may be enlarged, 68 
for appeal do. 836 

for arbitration to be fixed, 883 

computation of, in this Act, 630 

^OWNSHIP — 

persons held to answer in, 686 

Transcript — 

filing of, in Supreme Court, 

rules iii to xiii. 
Transfer — 

of causes, on motion, 21 

(In Justices' Courts.) 
of arrest cases, 646 

see PLACE OF TRIAL. 

Trespass — 

damages for to real property, 262 

Trial — * 

of issue of &cts not in pleadings, 3 
place of; 18, 21 

afler illness of juror, 164 

of action after jury disagree, 169 
by jury may be waived, 179 

exceptions at, 1 88-1 9 1 

see NEW TRIAL, place of trial. 

EXCEPTIONS. 



XXXVl 



INDEX. 



[ These numbers 



Trustee — 

may sue by himself, 6 

appeal bond in suit by, 853 

who is a, 858 

claim against, may be joined, 64 

may deposit funds in court, 142 

when to pay costs, 607 



.■or 

Undertaking — 

on arrest, 76 

justification of sureties, 76 

on discharge from arrest, 81 

disposition of, on arrest, 86 

in replevin, 102 

to bond goods replevied, 104 

of indemnity in replevin to sheriff, 1 09 

on claim of third person, 131,218 

on injunction, 115 

on attachment, 122 

to release attachment, 123, 136 

may be prosecuted, 134 

justification on sureties on release 

bond, 137 

of plaintiff to be delivered to deft. 148 
on release from arrest of judg- 
ment debtor, 239 
on attachment against steamers, 322 
on release of steamers, 323 
on appeal to Supreme Court, 348, 365 
856, 360 
on discharge from arrest for con- 
tempt, 485 
for costs by non-resident, 512 
on writ of error, rule xlvi. 
(In Justice^ Courts.) 

on arrest, 645 

on discharge from arrest, 550 

on attachment, 552 

to release attachment, 554 

on replevin, 659 

on release of replevin, 561 

of indemnity in replevin suit, 565 
on adjournment, 685 

Unknown — 

when defendant's name is, 69 

when persons interested in real 
property are, 265 

Usurpation — 

of office, 810-816 

see OFFICE. 



Vacation — 

courts may issue writs of certio- 
rari and mandate in, 663 
Variance — (Injustices' Courts.) 

between allegata et probata, 579 



Venue — 

see PLACE OP TRIAL, 18-21 

(In Justices^ Courts.) 
change of, 682 

Verdict — 

jury may bring in sealed, 170 

sickness of juror before, 164 

conduct of jury before rendering, 166 
agreement upon, 171 

court may coiTCct, 172 

clerk shall record, 178 

is general or special, 174 

what is a general, 174, 176 

special, 174, 176 

to establish amount, 176 

value of property and 
damages, 177 

when right of plaintiff to real prop- 
erty is terminated, 266 
against joint debtors for surplus, 873 
Verification — 

of pleadings, 61 

when answer need not have, 62 

form of, 66 

on injunction, 118 

against steamer, 819 

to confession of judgment, 876 

to bill of costs, 610 

Vessels — 

see STEAMERS, 817-882 

Violation — (In Recorders^ Courts.) 

of ordinance, suits for, 689 



•\7^ 

Wages — 

when subject to execution, 248 

Ward — 

see infant, guardian, 9-11 

Waste — 

actions for, 249-258 

Wife — 

see MARRIED WOMAN, 7 

Withholding — 

see DETAINER, 64, 268 

Witness — 

on assignment of chose in action, 4 
convenience of, may change venue, 21 
may be examined in challenge 
to jurors, 163 

to referees, 186 
on arbitration, 883 

before jury on claim of third per- 
sons, 218 
in general, 891-454 
all persons may be, 891 
who shall be excluded as, 392 
true test of interest, 398 
adverse party to be, 898 
who shall not be, 894 
husband and wife as, 896 
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Witness — {Continued.) 

how Bwom, 448 

to be examined on poetponement 

of cause, 664 

when attorney shall not be, 896 

when clergyman shall not be, 897 
when physician shall not be, 898 
when public officers shall not be, 899 
judge or juror may be, 400 

interpreter for, 401 

manner of compelling attendance 

of, 402-^6 

subpoena may be duces tecum, 402 
not to be served out of 

the county, 402 

requirements of, 408 

how service made, 404 

fees to be tendered with,404 
sherifif to break in house 

to serve, 405 

disobedience of, 409 

punishment on, 410 

damages for, 410 

any person present may be made,406 

duty to attend as, * 407 

answer o^ 408" 

as to conviction of crime, 408 

failure to attend by, 411 

attachment and arrest of absent. All 

when confined in prison, 412 

order for his tes- ."' 

timony, '^ 413 

in the county, 414 

to be exonerated from arrest, 415 

liability of officer arresting, 416 

examination of parties to an (zc- 

tion, 417-428 

for discovery, 417 

party to action may be, 418 

his evidence may be rebutted, 419 

if party refuses to appear as, 420 

party in his own behalf may rebut,421 

any person benefited may be, 422 

when co-partners may be for 

themselves, 428 

te9timony by deposition in the 

State, 428-481 

in what cases allowed, 428 

notice to be served, 429 

affidavit of the facts, 429 

time of notice, 429 

examination on deposition, 480 

testimony to be directed to 

clerk, 430 

8 



Witness — (Continued,) 

depositions read after death, 430 

once taken, may al- 
ways be read, 481 
testimony by deposition viU of ths 
State, 482-436 
when may be taken, 482 
how commissioned to issue, 433 
interrogations to be prepared 

and settled, 434 

deposition to be sealed and re- 
turned to court, . . , 436 
continuance for absence 
of, 436 
proceedings to perpetuate testim^ 
ny, 487-442 
testimony may be perpetuated, 437 
affidavit on application for, 438 
examination to be taken, ** 439 
testimony to be taken and filed, 440 
affidavit to show compliance with 

statutes, 441 

testimony, when to be used, 442 
(In Justice^ Courts.) 

when justice is, 545, 582 

adjournment for absence of^ 584 

Woman — 

how to sue and be sued, 7 

(In Justice^ C&urts.) 

cannot be arrested, 514 

see MARRIED WOMAN. 

Writ— 

of attachment, see attachment. 
of certiorari, see certiorari. 
of arrest, see arrest. 
of mandate, see mandate. 
Writings — 

Inspection of, 446-454 

court may order copy of, for evi- 
dence, 446 
when evidence may be given of 

contents, 447 

alteration in, to be accounted for, 448 

evidence of judicial, 449, 452, 655 

of court, 460 

certificate by minister or consul 

to foreign, 461 

evidence of statutes, » 463 

how seal to be impressed oh, 464 
evidence of lost or recorded, 447 
include panting, 647 

Wrongs — 

redre,ss of p^ate, I 
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